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PREFACE 


Whether you are a corporate secretary interested in organizing and 
recording meetings, a director concerned with a corporation’s powers 
and liabilities, an officer involved in activities such as stock and bond 
issuance and transfers, an attorney advising management on such ac¬ 
tivities as dividends payments, or just a layman interested in corpo¬ 
rate affairs, this new four-volume Encyclopedia is meant for you. 

It contains the basic legal principles applicable to each of the cor¬ 
porate activities it describes. Because these principles are stated in 
non-technical language, legal training to understand them is not 
needed. Nevertheless, they arc backed up by citations to both leading 
and recent cases. 

The Encyclopedia contains skillfully drawn and legally tested 
forms to enable the corporation to carry out these activities—forms 
selected with particular attention to their adaptability to varying sit¬ 
uations. 

It contains step-by-step accounts of the practical procedures de¬ 
veloped by some of the leading corporations in the country for careful 
and yet rapid handling of the mechanics of these same activities. 

In short, it is a true Encyclopedia, covering all aspects of the major 
activities carried on by a corporation as a legal entity. 

Although, by request, we have removed from the text and illustra¬ 
tions all identifying material, we gratefully acknowledge the coopera¬ 
tion of the many corporations, both large and small, which permitted 
us to make personal investigations of their methods. We thank also 
the officers and employees of those corporations, who were so gener¬ 
ous in the giving of their time and information through interviews 
and letters. Without this help, the Encyclopedia would not have been 
possible. 
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CHAPTER 17 


Classification of Stock 


Definition of capital stock, capital, and stock* The authorized 
capital stock of a corporation is the amount or number of shares of 
stock that it is empowered to issue. This sum or number is fixed by 
the articles of incorporation and remains the same unless and until 
increased or reduced by amendment or otherwise in the manner pro¬ 
vided by law. 1 Capital stock has also been defined as the aggregate 
sum of money or other valuable thing contributed by the stockhold¬ 
ers and paid into the treasury of the corporation for use in the exer¬ 
cise of its corporate functions. 2 This definition applies to c apital stock 
that has actually been issued.’* The authorized capital stock that has 
not been issued is known as unissued capital stock. 4 

The capital of a corporation must be distinguished from its capital 
stock/' The capital is the actual property or estate of the company, 
either in money or property/ It includes the consideration received 


1 Powers V. Detroit, G. H. & M. Ry., (1906) 201 U.S. 543. 26 S. Ct. r> r } 6 ; Scoviil v. 
Ihaycr, (1882) 105 U.S. 143; Randle v. Winona Coal Co., O921) 206 Aia. 254, 89 So. 
790; Dominguez Land Corp. v. Daugherty, (1925) 196 Cal. 4G8, 238 P. 703; John W. 
Cooney Co. v. Arlington Hotel Co., (,917) n Del. Ch. 288, ,0, A. 879; Randall v. Mickle, 

i« 93 II' 03 / l 2 J% 188 S ° • H ' 141 So ‘ 317; Central 111 Pub - Scrv/Co. v. Swartz, (,9,8) 
284 III. io8, 119 N.L 990; Cunningham v. Commissioner. (1924) 249 Mass. 401, 144 N.E. 

447: Brooks v. Buys, (.922) 217 Mich. 263, 186 N.W. 472; State ex rei. Corinne Realty Co. 

Mor^n'V 19 ? rJT ^ 8 S W (2d) 97 ° ; Pe °P ,e « «*• Commercial Cable Co. v. 
( r T 4) 178 N ; Y ' ?° NE ‘ 967; Person v. Board. (1922) 184 N.C. 499, 115 

7 76 mm ° n g & CaS * lnS ’ C °’ V ' Ho,lifldd ’ Tex. Ciw App.) 

2 State v. Guaranty Sav. Bldg. & Loan Ass’n, (1932) 22 , Ala Sn w 

Si 1 5* ,^av " V 

:viockholdm has no 

8 Canfield v. Morri.,,own Fire Ass’n, a ,Nl M P "T' su P r » (NOte *>* 

Co. v. Coleman, (,89.) 12 C N.y. 4 „ „ N ' r L V - ' 951 Pe ° ple “ rel ' Union Tru « 

Vi a e / a ,J Whee ' C °- (,89r -) ^la!/*" Pub,ishin * <*• v - Knox ' 

a Malley v . Old Colony Trust Co., (19*4) soo „ ... _ 

'9 4 ; 99 *• 5*3, Smith v. Dana, (1905) 77 Conn. 
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for issued capital stock plus gains or profits from the use and invest¬ 
ment of such consideration; or, if losses have resulted, the capital con¬ 
sists of what remains after such losses have been deducted. Although 
the capital stock is fixed, the capital may vary. The capital may be 
greater than the capital stock, and this fact is what gives the shares of 
stock of a corporation having par value a worth greater than their 
par value on the market; or the capital may be less than the capital 
stock, in which case the shares of stock will be worth less on the 
market than their par value; or, if the company has suffered the loss 
of all its property, it will have no capital at all, and its shares of stock 
will have no value on the market. 7 That portion of the capital which 
is over and above the issued capital stock is called the surplus. The 
corporation, not the stockholders, owns the capital. 8 

The term “stock/’ while it may mean capital stock or capital, 9 is 
commonly used to designate the shares of the capital stock in the 
hands of individual stockholders, 10 or the certificates issued by the 
company to them. 11 Stoc k, understood in this sense, is an interest in 
the corporate property 1 - belonging, not to the corporation, but to the 
individual stockholders. 13 

Shares of stock as property. The shares of the capital stock of 
a corporation arc personal property, 14 possessing all the characteristics 


543, 60 A. 117; Sohlaml v. Baker, (1928) 15 Del. Ch. 431, 141 A. 277; Turner v. Cattle¬ 
man’s Trust Co., (1919) (Tex. Civ. App.) 215 S.W. 831; Estate of Wells, (1913) 156 Wis. 
294, 144 N.W. 174. 

? Wells v. Green Bay & Mississippi Canal Co., (1895) 90 Wis. 442, 64 N.W. 69. 

« Commonwealth v. Charlottesville Perpetual Bldg. & Loan Co., (1894) 90 Va. 790, 20 
S.E. 364. 

# Marklc v. Burgess, (1911) *76 Ind. 25, 95 N.E. 308. 

10 Wright v. Georgia R.R. 8c Banking Co., (1910) 216 U.S. 420, 30 S. Ct 242; In re 
Sutherland, (1927) 21 F.(ad) 667; Hall & Farley v. Alabama Terminal Sc Improvement 
Co., (1911) 173 Ala. 398, 56 So. 235; Hayes v. St. Louis Union Trust Co , (1927) 317 Mo. 
1028, 298 S.W. 91; Frank Gilbert Paper Co. v. Prankard, (1923) 204 App. I)iv. 8.3, 198 
N.Y. Supp. 25; Black Eagle Mining Co. v. Conroy, (1923) 94 Okla. 199, 221 P. 425. 

H Crocker v. Crocker, (1927) 84 Cal. App. 114, 257 P. 611; Baker v. Bankers' Mortgage 
Co., (1927) 15 Del. Ch. 209. 135 A. 486; Charles v. Hopkins, (1927) 217 Ky. 842, 290 
S.W. 720; Miller v. Silverman, (1927) 221 App. Div. 697, 224 N.Y. Supp. 609; Whitehead 
v. Gormley, (192b) 1 16 Okla. 287, 245 P. 562. 

12 Morrill v. Bentley, (1911) 150 Iowa 677, 130 N.W. 734. 

lSBerl v. Crutcher, (1932) Go F.(ad) 440; Southern Gum Co. v. Laylin, (1902) 66 Ohio 
St. 578, 64 N.E. 564; Motter v. Kennett Township Elec. Co., (1905) 212 Pa. 613, 62 A. 
104; Turner v. Cattleman’s Trust Co., supra (Note 6). 

14 Hook v. Hoffman, (1915) 16 Ariz. 540, 147 P. 722; Bellows Falls Power Co. v. Com¬ 
monwealth, (1915) 222 Mass. 51, 109 N.E. 891; Holmes v. Camp, (1916) 219 N.Y. 359, 
114 N.E. 841; Anderson v. First Nat’l Bank, (Tex. Civ. App.) (1917) 191 S.W. 836; Iron 
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of other personal property. 16 They may be bought and sold, 10 mort¬ 
gaged or pledged, 17 given away 1 * and bequeathed, and they are subject 
to personal property taxes. 19 In an intestate estate, they desc end as 
personal property according to the laws of descent and distribution. 20 

The shares of the capital stock of a corporation must be distin¬ 
guished from the certificates of stock which evidence their existence. 21 

A certificate of stock is not the stock itself, but merely documentary 
evidence of the stockholder’s interest in the corporation 22 —evidence 
that the person named or its holder is the owner of the number of 
shares stated in the certificate. 23 The certificate is not essential to the 
existence of the shares. 24 A person may be a full-fledged stockholder 
even if no certificate of stock is issued. 25 


City Sav. Bank v. Isaacsen, (1932) 158 Va. 609, 1G4 S.E. 520. Even if the entire assets of 
the corporation consist of land, the shares of stock are personal property. Hamil v. 
Flowers, (1909) 133 Ga. 216, 65 S.E. 961. 

15 Hawley v. Malden, (1914) 232 U.S. 1, 34 S. Ct. 201; Bankers’ Trust Co. v. McCloy, 
(1913) 109 Ark. 160, 159 S.W. 205; Central Sa\. Bank v. Smith, (1908) 43 Colo. 91), 95 p. 
307: Morris v. Hussong Dyeing Mach. Co., (1913) 81 N.J. Eq. 25ft, 86 1026; In re Jones, 
(1902) 172 N.Y. 575, 65 N.E. 570. 


10 Farmers’ Loan & Trust Co. v. Chicago Portage Sc Superior R.R., (1896) 163 U.S. 31, 
16 S. Ct. 917; Steele v. Farmers’ Sc Merchants’ Mut. Tel. Assn, (1915) 95 Kan. 580, 148 
P. 661; Ingraham v. National Salt Co., (1902) 36 N.Y. Misc. 646, 74 N.Y. Supp. 388, air’d, 
memo dec.. 72 App. Div. 582, 76 N.Y. Supp. 1016. 

17 Dueber Watch Case Mfg. Co. v. Daugherty, (1900) 62 Ohio St. 589, 57 N.E. 455. But 
a pledge of unissued stock is void. McAndrews v. Idawa Gold Mining Co., (1929) 54 N.D. 
734, 210 N.W. 514. See also Edmund Wright-Gcnsberg Co. v. Carlisle Ribbon Mills, 
(1929) 105 N.J. Eq. 411, 148 A. 178. 

is Tucker v. Curtin, (1906) 148 F. 929; Herbert v. Simson, (1915) 220 Mass. 480. 108 
N.E. 65; Walker v. Dixon Crucible Co., (1890) 47 N.J. Eq. 342, 20 A. 885; Talbot v. 
Talbot, (1911) 32 R.I. 72, 78 A. 535. 

19 Farrington v. Tennessee (1878) 95 U.S. 558; Greenleaf v. Board of Review, (1900) 
184 Ill. 226, 56 N.E. 295; Darnell v. State, (1910) 174 Ind. 143, 90 N.E. 769. 

20 State v. Dunlap. (1916) 28 Idaho 784, 156 P. 114,; j n Ye Zook's Estate, (1927) *17 

Mo. 986, 296 S.W. 778. " 3 ' 


21 Eisner v. Macomber, (1920) 252 U.S. 189, 40 S. Ct. 189; Sargent v. Whitefield & Co., 
(1928) 226 Ky. 754, ii S.W.(2d) 926; Mitchell v. Newton County Bank, (1926) 220 Mo. 
App. 223, 282 S.W. 729; Miller v. M. E. Smith Bldg. Co., (1929) 118 Neb. 5, 223 N.W. 277. 

22 Kansas, O. & G. Ry. v. Helvering, (1941) 124 F.( 2 d) 460; Mindenberg v. Carmel 

Film Productions, Inc., (1955) 132 Cal. App. ( 2 d) 598, 282 P.( 2 d) 1024; Harris v. Chicago 
Title & Trust Co., (1930) 33® Ill. 245, 170 N.E. 285; Millar v. Mountcastle, (1054) 161 
Ohio St. 409, 119 N.E.( 2 d) 626. * ' 

23 Laden v. Baader, (1943) *34 N.J. Eq. 24, 34 A.(2d) 82. 

24 Curtis v. Prudential Ins. Co (1932) 55 F.(*d) 97; Mau v. Montana Pac. Oil Co., 
(1928) *6 Del Ch. 114. « 4 ‘ A- 828; Savic v. Kramlich, supra (Note 3); Illinois-Indiana Fair 
Assn v. Phillips, (19*6) 328 Ill. 368, .59 N.E. 8.5; Harlan Nat’l Bank v. Carbon Glow 
Coal Co.. (1956) (Ky.) *89 S.W.(ad) 200; Gibson v. Oswalt, (1934) *69 Mich. 300, 257 N.W. 
8*5; Greenspun v. Greenspun, (1946) (Tex. Civ. App.) 194 S W (ad) 134 

26 Conover v. Hasselman (1928) aotf Iowa .00. 2*0 N.W. 42; Burchett v. Louisa Light 
& Power Co., (1930) *35 Ky. 896, 31 S. i/V.(*d) 373. 6 



CLASSIFICATION OF STOCK 795 

While shares of stock are personal property, they are property 
of an intangible, incorporeal nature, 26 existing only in contempla¬ 
tion of law, the outward, visible evidence of which is the stock cer¬ 
tificate. The certificate can be the subject of larceny or an action in 
trover. 27 

Shares of stock represent interests in the property of the corpora¬ 
tion 28 and aliquot parts of the capital stock. 29 It nevertheless follows 
from the essential nature of shares of capital stock that their owners 
own no part of the corporate capital and no definite portion of the 
corporate property or assets. 30 

Power of corporation to classify stock. When the corporate 
form of enterprise first came into general use as a type of private 
business organization, the only kind of capital stock authorized and 
issued was common stock. Today, unless restrained by law or provi¬ 
sions of its charter, a corporation may classify its stock and provide 
preferences for one class of stock over another. 31 Statutory authority 
for classification of capital stock may be found in many states. 

Generally the certificate of incorporation contains a statement of 
the classes into which the capital stock of the corporation is to be 
divided, and the rights and preferences attaching to each of such 
classes. Where the certificate of incorporation contains no provision 
regarding classes of stock, the statutes in many states give a corpora¬ 
tion power to divide its shares into classes by amending its articles of 
incorporation. If the statute or charter does not forbid, additional 


20 Tappan v. Merchants’ Nat’l Bank, (1874) 86 U.S. 189; Barber v. Morgan, (1911) 84 
Conn. 618, 80 A. 791; Fowler v. Dickson, (1909) 24 l>el. 113, 74 A. 601; State Banking & 
trust Co. v. Taylor, (1910) 25 S.D. 577, 127 N.W. 590; Presnail v. Stockyards Natl Bank, 
(1912) (Tex. Civ. App.) 151 SAV. 873. 

27 Tow v. Evans, (1942) 194 Ga. 1G0, 20 S.E.(sd) 922. 

28 in re Putnam, (1911) 193 F. 464; Film Producers, Inc. v. Jordan, (1916) 171 Cal. 664, 
154 P. 605; Oliver v. Oliver, (1903) 118 Ga. 362, 45 S.F^. 232; Lewis v. Oscar C. Wright Co., 
(1930) 234 Ky. 814, 29 S.W.(2d) 566; Consolidated Coal Co. v. Miller. (1908) 236 Ill. 149, 
86 N.E. 205; People ex rel. Singer Ml'g. Co. v. Wemple, (1896) 150 N.Y. 46, 44 N.E. 787. 

29 Farrington v. Tennessee, .supra (Note 19). 

8<> Gottfried v. Miller, (1882) 104 U.S. 851; Harton v. Johnston, (1910) 166 Ala. 317, 51 
So. 992; Kohl v. Lilienthal, (1889) 81 Cal. 378, 22 P. 689; Bryan v. Aiken, (1913) 10 Del, 
Ch. 446, 86 A. 674; Addis v. S wofford, (1915) (Mo.) 180 S.W. 548. 

31 Hamlin v. Toledo, StJL. & K.C. R.R., (1897) 78 F. 664; People ex rel. Recess Export¬ 
ing 8c Importing Corp. v. Hugo, (1920) 191 App. Div. 6a8, 182 N.Y. Supp. 9. See also 
Breslav v. New York & Queens Elec. Light 8c Power Co., (1936) 249 App. Div. 181, 291 
N.Y. Supp. 932, afFd, 273 N.Y. 593, 7 N.E.(2d) 708. 
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classes of stock may be created with priority over pre-existing classes. 82 

Classes into which capital stock may be divided. The capital 
stock of a corporation may be divided broadly into two classes: com¬ 
mon stock and preferred stock. The outstanding characteristic of 
common stock is that its holders stand upon a basis of equality of in¬ 
terest in corporate profits and assets. 38 Preferred stock, as its name 
implies, entitles its holders to some preference over another class of 
stock. 34 This preference may relate to a right to dividends, a right to 
vote, a right to assets of the corporation upon dissolution, or any 
other preference. The nature and extent of the preferences of the 
various classes of stock are determined by the contract between the 
corporation and the stockholders and between the various classes of 
stockholders. 3- ’ This contract is evidenced by the governing statute, by 
the provisions of the charter and by-laws of the corporation, by the 
certificate of stock, and in some instances by the resolution of the 
directors fixing the preferences of the various classes. 30 

Both common and preferred stock may be subdivided into various 
classes with distinguishing designations, each class having different 
attributes. 37 Stock may be further classified into par value and no-par 
value stock. 


Reasons for classifying stock. Classification of stock usually re¬ 
sults from a desire on the part of the corporation organizers (or re¬ 
organizers) to grant preference to specific investors (or groups of 
investors), in order to attract capital, when such investors would not 


M •» *-<■">«... wu, ^ 

*. im) * •— -• * 

34 Storrow v. Texas Consol. Compress & Mfir Assn /YhAav Ci ■ 

z ‘^'•*»»>” M ‘**<■ 

Iteeumluhc the tight, ol the holdm. for 

Pennsylvania Elcc. Vehicle Co., Iu m ) -- nTfu T ^ '."“r °/ “‘ C tun,rac ‘- Llo >' d v * 
(19*8) 149 Va. *74, 141 S.E. 240. ' J ' a ‘ 1-q ° 3- A- ,f,: l- y man v - Southern Ry„ 

It has been held that stock described m^.iv o r 
differs from other stock in having some sor, r /- f> ' cfcrred mea " s on, y a st °ck that 
pressing the special nature of thr* 1 „ a P refercnc ^ attached to it, without ex* 

49 A. 327. P ht Prefcrencc/ v. B. & O. Ry., (kjo,) 93 Md. 475 , 

See Windhurst v. Central Leaih^r r Vh , 

87 Sto dts designated as Class A, Class B etc *L*° 7 ^ s *. 8, 153 A ' 

uons. These are. in effect, classes of preferred a^.d common sul ^ ma " y C ° TP ° n ' 
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be satisfied merely to hold common stock. Although, as will be shown 
in succeeding sections, the preferences resulting from classification 
are varied, the basic fact remains that the usual purpose of classifica¬ 
tion is to grant intracorporate preferences as a means of attracting 
capital. 

In close corporations, it is customary to give preferred stock to the 
actual investors of capital and to issue common stock, for a nominal 
consideration, both to such investors and to the persons who intend 
to be active in the business without making a substantial initial in¬ 
vestment. The same result could be accomplished through a loan to 
the corporation by the actual investors, and this might even be ad¬ 
vantageous from the point of view of taxation. But the resulting 
financial structure might be such that it would be impossible to fur¬ 
nish a financial statement that would be satisfac tory for the purpose 
of obtaining additional working capital by means of loans or an ex¬ 
tension of commercial credit. 

Similarly, in large corporations, a segment of the investing public, 
desirous of obtaining steady income, has long shown an inclination 
to purchase preferred stock Where such stock can be issued and pub¬ 
licly sold without disturbing the underlying control of existing hold¬ 
ers of common stock, the advantages of this type of financing are 
immediately apparent. 

Preferred stock is usually paid dividends at a fixed rate prior to 
any distribution of earnings to common stockholders. (See page 800.) 
Also, it usually is granted a priority as to the assets on liquidation. 
(See page 800.) These advantages generally are sufficient to attract 
capital, particularly where the capital investors are more interested 
in safety of principal and regularity of income than in having a voice 
in the management. Accordingly, preferred stock generally does not 
have the right to vote, unless dividends have been passed for a given 
number of regular dividend periods. (See page 800.) 

Very often the purpose for which additional funds are needed may 
be served after the passing of time. In order that the corporation will 
not be burdened with the necessity of paying fixed dividends, when 
that time has elapsed, preferred stock usually is subject to redemption 
at par or at par plus a premium. (See page 801.) 
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The mere issuance of preferred stock does not always satisfy pros¬ 
pective investors. If they believe in the future of the corporation, 
they may decline to invest unless they are given an opportunity to 
participate in ultimate profits. For this reason preferred stock is often 
issued with conversion rights. (See page 801.) 

Stock with par value. Par value stock has a definite value, fixed 
by the certificate of incorporation. 88 The value is stated in terms of 
dollars, but usually the stock may be issued for money, property, or 
services. (See page 854.) 

Stock without par value. No-par value stock may be roughly 
defined as stock without any nominal or designated money value. 
Such stock may be either common or preferred. No-par value stock 
may be issued only when authorized by statute. 80 But all jurisdictions, 
except Nebraska, now have statutes permitting corporations to issue 
stock without any face or par value if provision therefor is made 
either in the certificate of incorporation or in any amendment 
thereto. If the issuance of no-par stock is not authorized at the time of 
incorporation, subsequent legislation may allow it. 40 Such a change, it 
has been held, does not fundamentally alter the contract of stock¬ 
holders to whom par value stock has been previously issued. 41 

Constitutional provisions prohibiting the issuance of stock except 
for money, property, or services do not prohibit the issuance of stock 
without par value. 42 

Conversion between par value and no-par value stock. Statutes 

in some states specifically permit stock which has been issued with a 
par value to be subsequently converted into stock without a par value, 
and vice versa. The conversion is usually effected by an amendment 
to the articles of incorporation. In some states, the directors must file 
a certificate with the designated state authorities, after the adoption 
of a resolution by the stockholders. Since conversion can only be done 

38 G. Loewus & Co. v. Highland Queen Packing Co., (1939) 125 N.J. Eq. 534, 6 A.(2d) 
545 * 

3 » West Texas Utilities Co. v. Ellis, (1939) 133 Tex. 104, .26 S.W.(xd) .3. discussed in 
j8 Texas L. Rkv. 67. 

40 Randle v. Winona Coal Co., supra (Note 1). 

41 Graustnan v. Porto Rican American Tobacco Co., (1923) 95 N.J. Eq. 155, 121 A. 895. 

42 Lewi, v. Oscar C. Wright Co., (1930) 234 Ky. 814, 29 S.W.(*dj 966. See also Israels, 
“Problems of Par and No-par Shares, A Reappraisal,” 47 Colum. L. Rev. 1279. 
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under statutory authority, the procedure prescribed by the statute 
must be strictly followed. 

Attributes of preferred stock. Preferred stock has only those 
preferences that are specifically defined; in all other respects, pre¬ 
ferred stock has no rights that are not shared equally with common 
stock. 43 The preference must be clearly expressed, either by direct 
statement or by necessary implication. 44 If no description of the pref¬ 
erence is indicated, the stock, even though called “preferred,” is 
treated like common stock. 45 

Statutes conferring upon corporations the power to issue preferred 
stock vary considerably in the terms upon which preferred stock may 
be issued. It is necessary, therefore, when contemplating an issue of 
preferred stock, to consult the law of the state of incorporation. 

I11 some stales the statutory provisions are broad, and the determi¬ 
nation of the details relative to the issuance of preferred stock is left 
to the corporation. Where no restrictions or limitations are placed on 
issuance of preferred stock, the corporation may annex such condi¬ 
tions to its issues of preferred stock as it may sec fit, so long as such 
conditions are not violative of law 7 or contrary to public policy. 40 

According to the law in many states, stock may be issued with the 
following attributes: 47 

1. With preferences as to dividends. 

2. With preferences as to assets upon liquidation of the corpora¬ 
tion. 

3. With full, limited, or no voting powers. 

4. With or without the right to convert the stock into stock of an¬ 
other class or bonds. This is called a conversion right. 

5. Subject to redemption. 

6. Subject to assessment. 

43 Penington v. Common wealth Hotel Constr. Corp., (1930) 17 Del. Ch. 188, 151 A. 
328; Grover v. Cavanagh, (1907) 40 Ind. App. 340. 82 N.E. 104. 

44 Holland v. National Automotive Fibres, (1937) 22 Del. Ch. 99, 194 A. 124. 

45 Rice Sc Hutchins, Inc. v. Triplex Shoe Co., (1929) 16 Del. Ch. 298, 147 A. 317, aff’d, 
(1930) 17 Del. Ch. 256, 152 A. 342. 

4 <*Vanden Bosch v. Michigan Trust Co., (1929) 35 F.(ad) 643; Coggeshall v. Georgia 
Land Sc Inv. Co., (1914) 14 Ga. App. 637, 82 S.E. 156. 

47 For a discussion of the various attributes of preferred stock, see I. Grossman, “Cor¬ 
porate Securities—Especially Common and Preferred Stock,” 17 A.B.A.J. 123. 
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Stock with preferences as to dividends. The most common privi¬ 
lege attaching to preferred stock is the right to some preference in 
the payment of dividends, such as a right to receive a fixed percentage 
of the profits of the corporation before any dividend is declared on 
another class of stock. 48 The subject of the rights of stockholders to 
dividends is discussed fully in Chapter 2fi. 

Stock with preferences as to assets on liquidation. Holders of 
stock preferred as to assets upon dissolution or liquidation of the 
corporation are entitled to be paid back the par value of their stock, 
or, if stock is without par value, to receive a certain fixed amount, 
before any amount is paid to any other class of stockholders. Of 
course, creditors must first be satisfied, 4 " and there may not be suffi¬ 
cient funds remaining to pay the full par value of the stock. Some¬ 
times the preference is designated as nonparticipating. This means 
that the holders will receive the full par value of their stock if there 
are sufficient funds, but that they cannot participate in any profits 
that may be remaining after all the stockholders have received pay¬ 
ment of the amount of their shares. 

Stock with restrictions as to voting. The statutes in some states 
expressly provide that a corporation may create classes of stock with 
restrictions on the vot ing power.® 0 Irrespective of statutory authoriza¬ 
tion, however, a corporation has an inherent right to restrict the vot- 
ing power, provided that the stockholder agrees to the restriction. 
Ordinarily, restrictions on voting power are attached to preferred 
rather than to common stock, 51 although some statutes authorize the 
creation of nonvoting common shares. 52 Common stock frequently 


«James F. Powers Foundry Co. v. Miller, (,934) ,66 Md. r )9 o, , 7 , A. 842 

, Jkh n „M^ rib A Uti °? UP ° n “'T' CrC<ii,on ' ri S h,s a « ordinarily superior to those of 
stockholders. Armstrong v. Union Trust & Sav. Bank. (1918) 248 F. 268: Guaranty Trust 

M ?8 a 8Ga 0n s8o“J sti’^ 7 * 3 " : °’ Ncal v ‘ Au ‘omobile Piston & Parts Co.. 
Sw . V ' ? E '£ d) f : “ oyt v ' Ham P e - (’ 9 * 7 ) *06 Iowa 206, 214 N.W. 7.8, 
soc « 5 . K< f ppl * r v - C l 0ckc J Chair Co ' (' 930 ) 200 Wis. 476, 228 N.W. ,go. 

P ,:“ v ' Tit,e & Tnm co - (,9s6) *7 cai - App -(* d > *«*• 

UriliSco S"! n 7 rh' eX c h ° e C i 0 ’ supra ( Note 45 ): Morris v. American Pub. 
D,V - 75G * “ 8 N Y - Supp - ’** Mater V. Rattcrman, (.890) 47 Ohi^t*’,4.^ 
62 See General Inv. Co. v. Bethlehem Steel Corp., supra (Note 35). 
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carries with it the exclusive right to vote. 53 The subject of voting 
rights of stockholders is fully treated in Chapter 3. 

Stock with conversion rights. The statutes in some states ex¬ 
pressly authorize the issuance of stock convertible into another class 
of stock or into bonds. However, it has been held that convertible 
stock may be issued even in the absence of statutory authority. 54 Ordi¬ 
narily, preferred stock and not common stock is made convertible, 
and the option to convert is given to the stockholder rather than to 
the corporation. Provision is also generally made for the exercise of 
the option within a specified time. 

When convertible stock is issued, the corporation usually makes 
provision to carry the conversion into effect by having available suffi¬ 
cient shares of stock or bond into which the issued stock may be 
converted. 55 A financial plan may be necessary to take care of the 
conversion. For example, if the stock is convertible into stock of an¬ 
other < lass, it may be necessary to effect an increase of the latter class 
of stock in accordance with the statutory provisions. 

Stock subject to redemption. The statutes of many states author¬ 
ize the issuance of redeemable stock. This means that the corporation 
may require the holder of such stock to surrender his shares, and 
accept in lieu thereof a certain sum of money. The statutes generally 
make the right to redeem applicable to preferred stock and not to 
common stock, 50 and require that the terms upon which the stock is 

63 Sec Starring v. American Hair & Felt Co., supra (Note 34). 

64 General Inv. Co. v. Bethlehem .Steel Corp., supra (Note 33). In this case, the right 
of the corporation to issue convertible stock was based on its right to issue preferred 
stock, to Tetirc it, and to issue common stock purchased with the proceeds of the pre¬ 
ferred stock. The court permitted the corporation to take the short cut of issuing pre¬ 
ferred shares convertible into common shares. Sec also Berger v. U. S. Steel Corp., (1902) 
63 N.J. Eq. 809, 53 A. 68, which holds that if the corporation may purchase its own 
shares, it may do so by the device of issuing the shares convertible into bonds and then 
buying them back with its bonds upon exercise of the conversion right. 

6® The corporation is under an obligation to use reasonable diligence in keeping itself 
in readiness to comply with its promise to convert. Marony v. Wheeling & L. E. Ry„ 
(1929) S 3 F-(*d) 916. f t has been held that one who is not a stockholder of record on the 
day he tenders the certificate of stock for conversion, cannot maintain an action against 
the corporation for its refusal to convert. Cheatham v. Wheeling & L. E. Ry., (1930) 37 
F.(ad) 593; 39 Yale L. J. 1209. Conversion of stock into bonds does not place the stock¬ 
holder on a parity with other creditors. In re Phoenix Hotel, (1936) 83 F.(sid) 724. 

60 Corporation may not redeem common stock. Starring v. American Hair & Felt Co., 
supra (Note 34). But see Lewis v. H. P. Hood & Sons, Inc., (1954) 331 Mass. 670, 121 N.E. 
(2d) 850 (redeemable common stock legal), noted in 54 Mich. L. Rev. 13a. Maryland 
statute wakes any class redeemable. 
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to be redeemed and the time when redemption may be effected, shall 
be set forth in the articles of incorporation or in an amendment.” In 
some states, the terms upon which the stock is to be redeemed may be 
fixed by a resolution of the directors providing for the issuance of the 
stock, pursuant to authority vested in the board of directors by the 
articles of incorporation, or by an amendment granting such au¬ 
thority. The terms of the statute, articles of incorporation, or resolu¬ 
tion relating to the redemption must be strictly observed. 58 

A corporation cannot compel a stockholder to give up his stock in 
redemption, unless the right to redeem has been granted to the cor¬ 
poration by statute, by the articles of incorporation, or by agreement 
with the stockholder." 9 Stock cannot be redeemed, even though the 
right to redeem has been granted, if the retirement of the stock will 
be detrimental to the interests of the corporation’s creditors,' 10 or will 
freeze the minority out of profits. 61 A corporation cannot reclassify 


67 Where the charter of a corporation contains a provision for the redemption of a 
class of stock, that provision constitutes a contract between the classes of stockholders 
and between the stockholders and the corporation. Crimmins Sc Peirce Co v Kidder 
Peabody Acceptance Corp., (1933) 28* Mass. 367, ,85 N.F.. 383. Sec also Ammon v. Cush¬ 
man Motor Works, (1935) 128 Neb. 357. 258 N.W. 649. 
ss State ex rel. Waldman v. Miller-Wohl Co., (1942) 42 Del. 73. 28 A.(2d) 148; People 

der rC l' N v V s 7 7 °l (,926) ,2<i NX Misc - 457 . N.V. Supp. 53. afTd, memo 
aec., 214 N.Y. Supp. 819. In this case, an attempt by the directors to redeem stock before 

*7 Tnrf em fifi° n da ‘ e . was o hc,d ineffective. See Allied Magnet Wire Corp. v. Tuttle, (1926) 
J99 Ind. 166, 154 N.E. 480. Sec also Coibett v. McCiintic Marshall Corp., (.930) 17 Del 

S,™ r ” T A ’ a,8 ‘ i n t . h ‘ S CaSC ’ thC St ° ck WaS redeemal)l <-‘ al the corporation’s option at 

exceeded'jroo The h " C ’ * f 7 * b °° k VaIUC> aS shown b 7 the last annual statement, 

Xd 1 o S '^ ^T V<>t 'u redCe ™ ,he s,ock at tbc h '»> k value. A stockholder 
rhe tTi, ? hcr shares on the S round that the price fixed did not truly reflect 

he book value. It was held that the directors could not be compelled to redeem at the 

» I and Co " (* 949 ) 3 * Wash.(2d) 887, 204 P.(ad) 488. 

Co bI" re Fechheimer Fitffre, 

v. b™,7” V 97 it ,69 - ,8 ' 

Kochambeau Holding Ca u i ’ ^ *95 S.W. 477; Kraft v. 

-• *• 

Supp. StrauruT a °“' »P iolo »- “» P. 
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preferred stock, not subject to redemption, so as to make it subject to 
redemption at a price below its real value. 62 

After the redemption date, the holder of redeemable stock has no 
further rights as a stockholder, except to receive the redemption 
price of the stock. 03 If a corporation illegally redeems stock by a 
method not authorized, the owner’s status as a stockholder is not 
changed. 04 Of course, if the corporation fails to redeem the stock, the 
stockholder does not lose any of his rights. 05 The board cannot change 
a mandatory call for the redemption of stock to an optional call, if the 
change is detrimental to another ( lass of stock. 00 The statutes of many 
states provide that, if capital stock is refunded to the stockholders be¬ 
fore the payment of all the debts of the corporation for which such 
stock would have been liable, the stockholders shall be liable to any 
creditor of the corporation in the amount of the sum refunded to 
them. 67 A stockholder who accepts the redemption price of stock 
offered in violation of the redemption provisions of the stock may 
subject himself to subsequent liability to repay the money received. 68 

Under the terms of the contract between the corporation and its 
stockholders, the corporation may be obligated to redeem the stock at 
a certain time and under certain conditions. 60 The obligation will not 


02 Breslav v. New York & Queens Klee. Light fc Power Co., supra (Note 31). 

® s In re Grcenebautn Bros. & Co., (1945) (>2 F. Supp. 7(39. 

04 State ex rel. Waldinan v. Miller-Wohl Co., Inc., supra (Note 58). In this case, a 
clause in the certificate of incorporation provided for redeeming stock “by lot or pro 
rata, or otherwise.” The court held that the method designated by "or otherwise" had 
to conform in principle with the method designated “by lot or pro rata." Therefore, 
selection for redemption of shares belonging to stockholders who were not company 
officers or employees was an attempt at illegal redemption. 

ec Provision for redemption of preferred stock does not make holders thereof cor¬ 
porate creditors. In re Culbertson’s, (193s) 54 F.(2d) 753. But see Oklahoma Wheat 
Pool Elevator Corp. v. Bouquet, (1937) 180 Okla. 159. 68 P.(2d) 97, in which it was held 
that holder of stock with an unconditional promise of redemption may be treated as a 
creditor and may be able to force the corporation to redeem the stock. 

Taylor v. Axton-Fisher Tobacco Co., (1943) 295 Ky. 226, 173 S.W.(ad) 377, discussed 
in 42 Mich. L. Rev. 530. 

First Nat’l Bank v. A. Heller Sawdust Co., (1927) 240 Mich. 688, 216 N.W. 464. 

68 See A. B. Leach & Co. v. Grant, (1932) 54 F,(2d) 731, in which a stockholder was 
compelled to return to the receiver of the corporation, for the benefit of creditors, cash 
and bonds given to the stockholder in exchange for stock of the corporation pursuant 
to a fraudulent transaction. See also In tc Fechheimer Fishel Co., supra (Note 60). 

60 A preferred stockholder whose stock has matured is entitled to have the same re¬ 
deemed pursuant to the terms of the instrument, unless the redemption of such stock 
cannot be done without prejudice to the rights of the creditors of the corporation, and 
provided that there is no fraud upon other stockholders. Cring v. Shelter Wood Rim 
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be enforced if the corporation has become insolvent and its capital 
stock depleted. 70 Its refusal to redeem the stock will not, in such a 
situation, constitute a breach of its agreement to redeem, even if the 
corporation is not in liquidation and no creditor demands relief. 71 
Usually shares cannot be redeemed if there is reasonable ground for 
believing that redemption would leave the corporation with less assets 
than liabilities. 72 But if a corporation has actually redeemed shares 
under circumstances that do not prejudice existing creditors, a subse¬ 
quent creditor cannot complain. 73 

Generally, the option to redeem is exercised by the corporation by 
means of a resolution of the board of directors to redeem the shares 
in accordance with the terms of the contract. 74 After the board calls 
certain stock for redemption, it cannot rescind or modify its action. 75 
To avoid any question as to accrued dividends, the stock is usually 
made redeemable on a dividend date. Notice, ordinarily from ten 
days to several months, is generally required. 

Redemption of stock is, in effect:, a purchase of the shares by the 
corporation. 70 When it has redeemed the stock, the corporation may 
either cancel and retire the stock or hold it for reissue. The mere fact 
that the shares have been purchased by the corporation by redemp¬ 
tion does not mean that the shares are retired. 77 If, however, the 
statute governing redemption provides that redeemed stock must be 
retired and cannot be reissued, the corporation must cancel and retire 
the shares. 

Redemptjon of stock, where it is not retired but is resold or held 
by the corporation for reissue, does not result in a reduction of capi- 


supra ((Note 49) } ^ APP ' *'“• ' 8S N E ' C ’ 74 SeC aiso Peppier v. Crocker Chair Co., 

72 ur? l | h V ' U ?‘° n Fibre Co " 148 Minn - ,a 7 ' ' 7 ' N.W 907 

s sr 5% 75 Nv - s “ pp - '’* 7 ' 
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tal stock. 78 If the redemption and retirement of stock is made pur¬ 
suant to a statutory provision relating to reduction of capital stock, 
the statutes governing a decrease in the capital stock must be com¬ 
plied with; 79 but if the stock was issued subject to redemption and 
retirement, and the redemption and retirement are made pursuant 
to the charter provision, the statutory provisions relating to a decrease 
in the capital stock may be disregarded. 80 

Stock subject to assessment. In the absence of a statutory or 
charter prohibition, a corporation may issue stock with the right to 
demand additional payment after full consideration has been paid. A 
stockholder is free to make a contract with the corporation waiving 
certain rights and submitting to certain restrictions. 81 But, once he 
accepts the assessment as part of his subscription contract, he is bound 
by it. 89 

If the corporation issues stock without indicating that it is subject 
to future assessment, such stock may generally be made assessable if 
the statute authorizes it, or if an express agreement for the assessment, 
supported by a valid consideration, is made with the stockholder. 83 
If the statute permits an assessment and the articles of incorporation 
contain no provision for such an assessement, the articles may subse¬ 
quently be amended so as to authorize the future issuance of 
stock that will be subject to assessment. 84 But, as to stock already 
issued and fully paid, the courts are not in agreement as to whether 
such an amendment will affect the contractual relations among the 
stockholders and impair the contractual obligations. 83 


78 Ruff tier v. Sophie Mae Candy Corp., (1925) 35 Ga. App. 114, 132 S.F, 396. See also 
Porter v. Plymouth Gold Min. Co., (1904) 29 Mont. 347, 74 P. 938, holding that, whether 
the stock is extinguished or is held as an asset for sale is largely a matter of intention 
on the part of the corporation. 

70 See A. B. Frank Co. v. Latham, (1946) 145 Tex. 30, 193 S.W.(sd) 671, in which it was 
held that preferred stock redeemed and canceled by corporation not in compliance with 
statutory provisions remained "outstanding capital stock" for franchise tax purposes. 

8° Mannington v. Hocking Valley Ry., supra (Note 78). 

81 Blue Mt. Forest Ass'n v. Borrowe, (1901) 71 N.H, 69, 51 A. 671; Child v. Idaho 
Hewer Mines, (1930) 155 Wash. 280, 284 P. 80. 

82 Dotson v. Hoggan, (1914) 44 Utah 295, 140 P. 128. 

83 See page 896. 

84 La Plante v. Hopper, (1932) 127 Cal. App. 146, 15 P.(2d) 525; Nelson v. Keith- 
O'Brien Co., (1907) 32 Utah 396, 91 P. 30. 

85 Amendment held invalid in Garey v. St. Joe Mining Co., (1907) 32 Utah 497, 91 P. 
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Prefeircd stock issued in senes# In some ststcs, the certificate of 
incorporation may authorize the issuance of preferred stock in series. 
The preferences and other attributes of the authorized stock are not 
designated in the certificate of incorpation: the board of directors is 
given authority to determine the details of any series issued by a reso¬ 
lution adopted upon the issuance of the stock. Under such a statute, 
if the corporation desires to issue stock with preferences other than 
those already authorized, no amendment of the certificate of incor¬ 
poration is necessary, the board of directors having the broad power 
to determine the particular qualification of the stock by resolution. If 
the certificate fails to make provision for the issuance of stock in se¬ 
ries, it may subsequently be amended to include such provision, in 
the manner prescribed by the statute. 

Stock of one series may, if the statute allows it, be converted into 
stock of another series, at such prices and with such adjustments as 
are set forth in the certificate of incorporation or any amendment 
thereto, or in the resolution adopted by the board of directors for the 
issuance of the stock. 

369. Compare Evans v. Nellis, (1900) ioi F. 920, in which an act doubling the liability 
of stockholders was held invalid. 

Amendment held valid in South Bay Meadow Dam Co. v. Gray, (1849) 30 Me. 547; 
Gardner v. Hope Ins. Co., (1869) 9 R.I. 194; Fenton v. Peery Land & Livestock Co., 
( 1 955 ) 3 Utah (2d) 156, 280 P.(2d; 452. (The court in the Fenton case distinguished the 
Garey case, supra, on the basis of a change in the* Utah statute.) 

See also Wilson v. Cherokee Drift Mining Co., (1939) 14 Cal. (2d) 56, 92 P.(2d) 802, 
in which it was held that a corporation could amend its articles to provide for the power 
of assessment and could assess its stockholders for debts existing prior to the amendment. 
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CHAPTER l8 


Subscriptions to Capital Stock 

Subscription to stock, as distinguished from purchase and sale of 
stock. A subscription to stock is a contract by which the subscriber 
agrees to take and pay for a certain number of shares of the capital 
stock of a corporation organized or about to be organized . 1 Such a 
contract must be distinguished from a contract for the purchase and 
sale of stock, which is an agreement by the corporation, on the one 
hand, to sell a certain number of shares for a fixed consideration, and 
by the purchaser, on the other, to take the stock and pay the consid¬ 
eration fixed . 2 Before incorporation, stock of the proposed corpora¬ 
tion may be acquired only by subscription; after incorporation, it 
may be acquired either by subscription or by direct purchase from 
the corporation or from individual owners. The terms of the contract 
and the intention of the parties generally determine whether a par¬ 
ticular transaction is one of subscription or one of purchase and sale . 3 
The distinction between a subscription and a contract for purchase 
and sale is important, because of the difference in the legal effect of 
the two contracts. If the contract is a subscription, the subscriber be¬ 
comes a member of the corporation, entitled, upon acceptance of the 
subscription by the corporation, to all the rights and privileges, and 
subject to all the liabilities of a stockholder. No offer or delivery of a 
certificate for the shares is essential to make the subscriber a stock¬ 
holder . 4 If the contract is one of purchase and sale, the purchaser does 
not assume the position of stockholder until the corporation has de- 

1 McDowell v. Lindsey, (1906) an 3 Pa. 591,63 A. 130. 

2 Stem v. Mayer, (1926) 166 Minn. 346, 207 N.W. 737; Crichfield-Loeffler, Inc. v. Ta- 
vema, (1926) (N.J.) 132 A. 494. An agreement to purchase stock “when issued" is not a 
subscription to stock to be issued, but a contract to purchase. Clucas v. Bank of Mont- 
clair, (1933) mo N.J.L. 394,166 A. 311. 

8 Burke v. Walker, (1938) 124 N.J. Eq. 141, too A. 546. See also Frey, “Post-Incorpora¬ 
tion Subscriptions," 77 U. Pa. L. Rev. 750-783. 

4 Stem v. Mayer, supra (Note a); Stull v. Terry & Tench, Inc., (1948) 81 N.Y.S.(a«l) 43. 
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livered or tendered the certificate to the purchaser, and the purchaser 
does not until then become liable as a stockholder. 0 

Subscriptions before incorporation. Subscriptions to the capital 
stock of a proposed corporation at e obtained before the corporation 
is organized, for the following reasons: (1) to meet a statutory require¬ 
ment that a certain amount of capital stock shall be subscribed before 
the corporation begins business; or (2) to assure the organizers of the 
corporation that the capital needed to finance the enterprise will be 
forthcoming. 

Subscriptions obtained before incorporation will be valid and en¬ 
forceable by the corporation thereafter formed only if there is an 
agreement between two or more parties to form such a corporation, 
and if the corporation is formed by such parties or by someone au¬ 
thorized to act for them in that regard. 0 In order to be enforceable by 
the corporation, the agreement must have all the essentials of an 
ordinary contract (see page 815). 

No formal agreement in writing or otherwise is necessary to con¬ 
stitute one a subscriber, unless the statute under which the corpora¬ 
tion is to be organized, or the charter, calls for a certain form of agree¬ 
ment. 7 Even when the manner of subscribing is regulated by statute, 
substantial compliance with the law will be sufficient. 8 Thus, although 
the statute provides for the opening of subscription books, the use of 

0 Burke v. Walker, supra (Note 3): Barnard v. Tidrick, (1915) 35 S.D. 403, 152 N.W. 
690. 

While the stock certificate is the authentic evidence of title to the stock, it is not nec¬ 
essary to the ownership of the stock. Mau v. Montana Pac. Oil Co., (1928) 16 Del. Ch. 
114, 141 A. 828; Baker v. Bankers’ Mortgage Co., (1927) 15 Del. Ch. 209, 135 A. 486. 

6 Sanders v. Baniaby, (1915) 1G6 App. Div. 274, 151 N.Y. Supp. 580; Jermyn v. Searing, 
(1919) 225 N.Y. 525, 122 N.E. 706. 

A corporation may maintain an action for a subscription made to its stock before it 
was formed, even though, because it was not yet in existence, it was not named as a 
promisee in the agreement to subscribe. Ocala Community Hotel Co. v. Holloway, (1931) 
103 Fla. 521, 137 So. 882; Perry Hotel Co. v. Courtney, (1931) 102 Fla. 1041, 13G So. 691. 

The date of signing the contract of subscription, whether before or after organization, 
is immaterial. If the corporation accepts the subscription and engages in the business for 
which it was created, the contract is completed. Hatcher-Powers Shoe Co. v. Hitchens, 
(1929) 232 Ky. 87, 22 S.W.(2d) 444. 

No liability is incurred under a subscription contract unless the corporation there¬ 
after formed is the specific corporation contemplated at the time of the subscription 
agreement. Harlie R. Norris Co. v. Lovett, (1932) 123 Cal. App. 640, 12 P.(ad) 141. 

7 Upton v. Tribilcock, (1875) 91 U.S. 203; Dingle v. Shaab, (1941) 179 Md. 589, 20 A. 
(2d) 149; Gibson v. Oswalt, (1934) 269 Mich. 300, 257 N.W. 825; Froug v. Miami Sav. k 
Loan Co., (1953) (Ohio App.) 128 N.E.(*d) 449; Farrell v. Simons, (1937) 180 Okla. Coo, 
71 P.(2d) 688. 

8 See Windsor Hotel Co. v. Schenk, (1915) 76 W.Va. 1, 84 S.E. 911. 
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subscription paper instead of books does not make a subscription 
void. 9 A binding contract can be made without actually signing a 
formal subscription paper or stock book, unless the statute or articles 
of incorporation provide to the contrary. 10 The courts are governed 
by the intention of the parties; if the subscriber and the corporation 
clearly manifest their intention to enter into a contract whereby the 
relationship of stockholder of the corporation is to result, there will 
be a valid subscription. 11 A signature affixed to the articles of incor¬ 
poration, as required by statute, with the number of shares placed 
opposite the signature, may constitute a subscription sufficiently valid 
to bind both the corporation and the subscriber. 12 The subscription, 
however, must be for a definite number of shares, 13 and the amount 
that the subscriber is to pay for the shares must also be ascertain¬ 
able. In actions on subscription agreements made before incorpora¬ 
tion, the courts will generally apply the law of the state in which the 
contract was made, rather than the law of the state in which the corpo¬ 
ration was organized. 14 

Conditions precedent to liability of subscriber on preorganization 
subscription. An agreement to subscribe for shares in a corporation 
to be formed is an executory contract. One of the conditions of such a 
contract is the formation of the corporation contemplated by the 
parties. The subscriber will be released from his obligation under 
the subscription contract: (1) if there is a material change in the char¬ 
ter of the corporation without his consent; 15 or (2) if the corporation 
is not validly organized. 18 

• Nebraska Chicory Co. v. Lednicky, (1907) 79 Neb. 587, 113 N.W. 245. 

10 Walter v. Merced Academy Ass’n. (1899) 126 f-al. 582. 59 P. 136. 

11 Rutcnbcck v. Huhn, (1909) 143 Iowa 13, 121 N.W. 698. 

i 2 Dupee v. Chicago Horse Shoe Co., (1902) 117 F. 40; Zander v. Schuneman, (1927) 
170 Minn. 353, 212 N.W. 587. 

18 Wheeler v. Ocker & Ford Mfg. Co.. (1910) 162 Mich. 204, 127 N.W. 332. 

14 Community Hotel Corp. v. Gilbert, (1930) 135 N.Y. Misc. 676, 241 N.Y. Supp. 352. 

15 The reason for the general rule is given in Nugent v. The Supervisors of Putnam 
Co., (1873) 86 U.S. 83, as follows: "A subscription is always presumed to have been made 
in view of the main design of the corporation, and of the arrangements for its accom¬ 
plishment. A radical change in the organization or purposes of the company may, there¬ 
fore, take away the motive which induced the subscription, as well as affect injuriously 
the consideration of the contract. For litis reason it is held that such a change exonerates 
a subscriber from liability for his subscription; or, if the contract has been executed, 
justifies the stockholder in resorting to a court of equity to restrain the company from 
applying the funds of the original organization to another project not contemplated by 
it. M The general rule has no applicability to the case cited. 

18 Capps v. Hastings Prospecting Co., (1894) 40 Neb. 470, 58 N.W. 956; Tonge v. Item 
Publishing Co., (1914) 244 Pa. 417,91 A. 229. 
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In determining whether or not an alteration or change in the char¬ 
ter of the corporation is material and sufficient to release the sub¬ 
scriber, the facts in each case must be considered. 17 In general, it may 
be said that, as long as the provisions of the charter conform to the 
main objects or purposes of the corporation contemplated at the time 
the subscription contract was made, the subscriber is not released by 
the alteration. 18 But if the main objects or purposes of the corporation 
formed are different from those of the corporation proposed, then the 
subscriber will be released. 10 If the amount of capital stock of the cor¬ 
poration formed is greater than the amount originally proposed, the 
change is material, and the subscriber is discharged. 20 A change in the 
capital stock structure has been held to be material and to release the 
subscriber. 21 

For the release of a subscriber upon his failure to make payment at 
the time of subscription, as required by the statute or charter, see 
page 827. 

Withdrawal of preorganization subscription prior to acceptance 
by corporation. Subscriptions made before the formation of a 
corporation are usually of two kinds: (1) those in which an indi¬ 
vidual, acting alone and without the cooperation of others, offers 
to take stock in a corporation to be formed; or (2) those in which 
a number of persons agree to form a corporation and to subscribe 
to the capital stock. If the subscription is of the first type, the sub¬ 
scriber may rescind or revoke the subscription at any time before 
the corporation is formed and the subscription accepted. The reason 
for this is that it takes two parties to make a contract; if the corpora¬ 
tion has not yet been formed, there is but one party, and, until the 
corporation is formed and the subscription accepted, there is no 
agreement, but a mere unaccepted offer. 22 If the subscription is of 

17 National Bank of Union Point v. Amoss, (1915) 144 Ga. 425 87 S.E. 406. 

18 Menominee Community Bldg. Co. v. Rueckert, (1929) 245 Mich. 37, 222 N.W. 162. 
See also Crawford v. Coleman Hotel Co., (1929) (Tex. Civ. App.) 16 S.W.(2d) 307. 

19 Bunn v. Farmers’ Warehouse Co., (191G) 18 Ga. App. 567, 90 S.E. 78; Owensboro 
Seating & Cabinet Co. v. Miller, (1908) 130 Ky. 310, 113 S.W. 423. 

2 ® Atlanta Steel Co. v. Maynahan, (1912) 138 Ga. 668, 75 S.E. 980. 

21 Lane v. Coin Mach. Mfg. Co., (19 18 ) 69 Super. 373; Wallace v. Duel, (1934) 18 
Tenn. App. 483, 79 S.W.(2d) 595. 

22 Collins v. Morgan Grain Co., (1926) 16 F,(2d) 253; Moser v. Western Harness Racing 
Ass'n, (1948) 89 Cal. App. (2d) 1, 200 P(2d) 7. See also Wallace v. Duel, supra (Note 21); 
76 U. Pa. L. Rev. 423. 
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the second type, the agreement, in some jurisdictions, constitutes a 
contract among the subscribers themselves. 23 It likewise constitutes a 
continuing offer to the proposed corporation. Upon acceptance, the 
subscription becomes a contract between each subscriber, respec¬ 
tively, and the corporation. 24 In many jurisdictions, such a subscrip¬ 
tion is not regarded as a contract among the subscribers themselves. 25 
In states in which the subscription is regarded as a contract among 
the subscribers, none of the parties can withdraw without the ac¬ 
quiescence of all the subscribers, even before acceptance by the cor¬ 
poration. 20 According to the weight of authority, the subscription 
does not take effect as a contract with the corporation until the cor¬ 
poration is organized, and, since there is no contract, the signer of the 
subscription may withdraw. 27 

Subscribers who desire to withdraw must give notice of their with¬ 
drawal. Such notice need not be in any particular form, nor need it 
be in writing or given at a meeting of the subscribers. If notice is 
given to the person who obtained the subscription or to the person 
who has charge of the subscription list, it is sufficient. 28 

Acceptance of preorganization subscription by corporation. The 
final act that gives complete validity to a subscription procured prior 
to corporate organization is the acceptance of the subscription by the 
corporation after its formation. 29 No particular form of acceptance is 


23 Collins v. Morgan Grain Co., supra (Note 22). 

24 Ibid. See also 26 Geo. L.J. 749. 

25 See Macon Union Co-op. Ass n v. Chance, (1924) 31 Ga. App. 636, 122 S.E. 66 (citing 
National Bank of Union Point v. Amoss, supra (Note 17); Allen & Co. v. Hastings In¬ 
dustrial Co., (1907) 2 Ga. App. 291, 58 S.E. 504, holding that "the preliminary agreement 
to form a corporation and take stock therein is not a contract by the subscribers with 
each other/* and "is a mere offer to the corporation not yet in existence, and is revocable 
by any subscriber until the organization of the corporation, which operates as an accept¬ 
ance of the offer." Since "all of the subscriptions are mere offers, the withdrawal of one 
offer will not affect the others." 

26 Cravens v. Eagle Cotton Mills Co., (1889) 120 Ind. 6, 21 N.E. 981. See also Crawford 
v. Coleman Hotel Co., supra (Note 18). 

27 Hudson Real Estate Co. v. Tower, (1892) 156 Mass. 82, 30 N.E. 465; Bryant’s Pond 
Steam Mill Co. v. Felt, (1895) 87 Me. 234, 32 A. 888. See also 27 Mich. L. Rev. 467; A. H. 
Frey, "Modern Development in the Law of Preincorporation Subscriptions," 79 U. Pa. 
L. Rev. 1005; "Release of Stock Subscriptions," 53 Harv. L. Rev. 313, 321. 

28 Planters & Merchants Independent Packing Co. v. Webb, (1908) 156 Ala. 551, 46 So. 
977; Palais Du Costume v. Beach, (1910) 144 Mo. App. 456, 129 S.W 270. 

20 Acceptance ol a contract by the corporation after incorporation is necessary to 
complete the contract, to constitute the subscriber a shareholder, and to fix his liability 
to pay for the stock. Cramer v. Burnham, (1928) 107 Conn. 216, 140 A. 477; Jackson v. 



SUBSCRIPTIONS TO CAPITAL STOCK 


814 

required: it may be express or implied, oral or written, and may de¬ 
pend upon acts as well as words. Recognition of the subscriber as a 
stockholder is sufficient to imply acceptance. 30 However, the statute 
or the charter may require acceptance in a particular way. 

When the corporation accepts the charter granted in conformity 
with the purpose and powers as described in the subscription agree¬ 
ment, 31 the subscription becomes binding, and the subscriber be¬ 
comes a stockholder. 32 

Subscriptions after incorporation. Some courts have held that 
there is a distinction between a subscription for stock in a corporation 
to be formed and a subscription for stock in a corporation already 
existent, so far as the status of the subscriber is concerned. 33 In the 
former case, the subscriber to the stock becomes a stockholder when 
the corporation is organized, wiiereas, in the latter, the subscription 
is considered a mere contract of purchase and sale between the sub¬ 
scriber and the corporation. 34 The general view, however, is that 
there is no distinction between a subscription to the stock of a cor¬ 
poration already organized and a subscription made prior to and for 
the purpose of organization. 83 So far as the subscription agreement is 
concerned, the general rule is that while a subscription before incor¬ 
poration is governed by the law of the state in which the contract was 
made, 38 the validity of a subscription agreement after incorporation 

Sabie, (1917) 36 N.D. 49, 161 N.W. 722; Glass Coating Co. v. Clark, (1928) 118 Ohio St. 
10, 160 N.E. 460; Thiclsen v. Linde, (1928) 127 Ore. 639, 271 P. 983; Martin v. Cushwa, 
(1920) 86 W. Va. 615, 104 S.E. 97; Natwick v. Tcrwilliger, (1916) 24 Wyo. 253, 160 P. 338. 

For a discussion of what constitutes acceptance by the corporation, see A. H. Frey, 
“Modern Development in the Law of Preincorporation Subscriptions,” 79 U. Pa. L. Rev. 
1005. 

so Nebraska Chicory Co. v. Lednicky, supra (Note 9). 

33 Crawford v. Coleman Hotel Co., supra (Note 18); Menominee Community Bldg. 
Co. v. Rueckert, supra (Note 18). 

32 Baltimore City Passenger Ry. v. Hambleton, (1893) 77 Md. 341, 26 A. 279. 

33 Baltimore City Passenger Ry. v. Hambleton, supra (Note 32); Schwartz v. Manufac¬ 
turers' Cas. Ins. Co., (1939) 335 Pa. 130, 6 A.(2d) 299. But see Penn-Alien Broadcasting 
Co. v. Traylor, (1957) 389 Pa. 490, 133 A.(2d) 528, in which the court held that all dis¬ 
tinctions between pre- and post-incorporation subscriptions had been abolished by an 
earlier statute and that Schwartz was overruled. 

34 Reagan v. Midland Packing Co., (1924) 298 F. 500; Stern v. Mayer, supra (Note 2); 
Crichfield-Loeffler, Inc. v. Taverna, supra (Note 2). 

8n “All those who join in the enterprise of accumulating the capital of the corporation, 
represented by subscriptions to the original issue of capital stock, should be regarded as 
subscribers, rather than as purchasers, whether the agreement is made before or after 
the articles are filed." Reagan v. Midland Packing Co., supra (Note 34). 

88 See page 811. 
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is controlled by the laws of the state in which the corporation was or¬ 
ganized. 37 

Elements necessary for validity and enforcement of subscription* 

Upon acceptance of subscriptions to its capital stock, a corporation 
can enforce each subscription agreement, provided that such agree¬ 
ment is a valid and enforceable contract 38 under the law of the state 
of incorporation. 39 To be valid and enforceable, a capital stock sub¬ 
scription contract must contain the following elements: 

1. Competent parties. Legal competency to make a contract is suffi¬ 
cient to qualify an individual to enter into a stock subscription con¬ 
tract, unless the statute under which the corporation is organized, or 
its charter, expressly or impliedly, provides otherwise. 40 Special care 
should be taken in accepting subscriptions from aliens. (In regard to 
the power of a corporation to subscribe to stock of other corporations, 
see page 202.) 

2. Valid consideration . To be enforceable, the subscription must 
be supported by a valid consideration. Inasmuch as mutual promises 
are adequate consideration to support ordinary contracts, the sub¬ 
scriber's promise to take and pay for the stock is sufficient considera¬ 
tion for the corporation’s promise to issue the stock upon payment. 41 

3. Offer and acceptance . This element of a valid contract is sup¬ 
plied by the subscriber’s offer to take the shares and the corporation’s 
acceptance of the subscription. If the subscriber revokes or rescinds 
his offer before it is accepted by the corporation, his obligation is at 
an end. If the corporation, while solvent, refuses to receive payment 


37 May v. Roberts, (1930) 133 Ore. 643, 286 P. 546; McAlister v. Eclipse Oil Co., (1935) 
(Tex. Civ. App.) 79 S.W.(sd) 895. See also Thomas v. Kalbtus, (1918) 97 Ohio St. 232, 
119 N.E. 412. 

38 Where the subscription agreement for capital stock of a corporation was not ac¬ 
companied by payment and delivery of the certificate of stock, the court held that it was 
an executory contract. Steele v. Singletary, (1922) 120 S.C. 132, no S.E. 833. To the same 
effect, see Rappers v. Cast Stone Constr. Co., (1924) 184 Wis. 627, 200 N.W. 376. How¬ 
ever, in Jackson v. Sabie, supra (Note 29), the court said: “In the absence of regulations 
to the contrary, the principles which govern the formation of an ordinary contract apply 
with full force to a contract of subscription to corporate stock.** See Farm Lands Devel¬ 
opment Co. v. Taft, (1922) 194 Iowa 481, 186 N.W. 431; Thomas v. Scoutt, (1927) 115 
Neb. 848, 215 N.W. 140. 

8® Collins v. Morgan Grain Co., supra (Note 22). 

40 Cattlemen's Trust Co. v. Turner, (1916) (Tex. Civ. App.) 182 S.W. 438. 

41 Scranton Axle & Spring Co. v. Scranton Board of Trade, (1921) 271 Pa. 6, 113 A. 838. 
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tendered by the subscriber, he may avail himself of the corporation’s 
refusal and withdraw his offer, and he is exonerated from his obliga¬ 
tion on the subscription even if the corporation subsequently becomes 
insolvent. 42 


\. Meeting of the minds. As in other contracts, there must be a 
meeting of the minds of the parties to the stock subscription contract. 
A mutual mistake concerning a material fact may be sufficient to 
justify the subscriber in rescinding his subscription. 43 


5 - Legality of the contract. The contract must not be illegal. If the 
purpose for which the corporation was formed is illegal, the stock 
subscription contract will be illegal. 44 If the contract violates some 
statute, it will also be illegal. 45 Thus, if the contract fixes the price of 
the stock at less than par value and a statute requires par value to be 
paid for all shares, the contract is not legal. 48 Contracts calling for 
stock to be issued in excess of authorized amounts are also illegal. 47 

6 . Freedom, from fraud. The stock subscription contract must not 
be tainted by fraud. If the subscriptions are obtained by fraudulent 
misrepresentations, under duress, or by means of the exercise of un¬ 
due influence, they may be avoided by the subscribers. 48 


What constitutes fraud sufficient to invnlidate subscription. The 

existence or nonexistence of fraud sufficient to invalidate 4 ® a stock 
subscription contract depends to so great an extent upon the facts in 
each particular case, that the courts have found it impossible or in¬ 
expedient to lay down definite rules as to what does or does not con¬ 
stitute fraud. 58 In general, it may be said that in order to constitute 


42 1,0,15 v - Wallace, (1892) 146 U.S. 689, i 3 S. Ct. i 9 f> 

^ttssxsstst&it *• — 

„VST’ * 11,1 ' 9,i C ' e “ W " ’• County to* (.890) 
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Could v. Bester, (rgaS) Ore. 308, 27, those whlch are Merely executory. 
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fraud sufficient to invalidate a stock subscription contract, the follow¬ 
ing elements must be present: 51 

1. A false representation 52 must be made as to a past or present fact 
that is material to the subscription contract. 53 

2. The false representation must be made by an authorized agent 
of the corporation to the subscriber. 54 

3. The statement must be false. 55 

4. The party making the statement must know that it is false, 56 or 
must have made it recklessly, with no knowledge of its truth, and as a 
positive assertion. 57 


Bohn v. Burton-Lingo Co., supra (Note 48). See also Kentucky Elec. Development 
Co.’s Receiver v. Head, (1934) 252 Ky. 65G, 68 S.W.(2d) 1; Berwick Hotel Co. v. Vaughan, 
(1930) 300 Pa. 389, 150 A. 613; Goodin v. Palace Store Co., (1931) 164 Wash. 625, 4 P.(2d) 
493 - 

52 A distinction is made between statements relative to the prospects and capabilities 
of the enterprise and statements representing facts which do not exist. The former are 
matters of opinion merely and do not constitute grounds for annulling the contract. The 
latter are material representations which are fraudulent and hence constitute grounds 
for annulment. For example, a statement made by a representative of a corporation, in 
order to procure a subscription to stock, that the company was actually engaged in 
manufactuiing the product which it was organized to manufacture, when, as a matter of 
fact, it was not so engaged, was a misrepresentation of a material fact. On the other 
hand, a statement that the slock would pay annually a dividend of nine per cent was 
merely a promise and not a misrepresentation of a material fact. Steele v. Singletary, 
supra (Note 38). A representation as to the amount of capital stock subscribed or paid 
in is a representation of a material matter. Fuhrman v. American Nat’l Bldg. & Loan 
Ass’n, (1932) 126 Cal. App. 202, 14 P.(2d) 601. A subscriber for stock is not bound to in¬ 
vestigate the truth of statements upon the strength of which he subscribes. American 
Alkali Co. v. Salom, (1904) 131 F. 46; Griffin v. Burrus, (1927) (Tex. Civ. App.) 292 S.W. 
561. 

53 Under the federal Securities Act of 1933, as amended, any person who sells a se¬ 
curity through the channels of interstate commerce or through the mails, by means of 
a prospectus or oral communication which either includes an untrue statement of a 
material fact or omits to state a material fact necessary in order to make the statements, 
in the light of the circumstances under which they were made, not misleading, is liable 
to the purchaser of the security. See Prenticc-Hall Securities Regulation for complete 
information on this Act. 

54 Scacoast Packing Co. v. Long, (1921) 116 S.C. 406, 108 S.E. 159. See also Fuhrman 
v. American Nat’l Bldg. 8c Loan Ass’n, supra (Note 52). 

55 Denis v. Nu-Way Puncture-Cure Co., (1919) 170 Wis. 333, 175 N.W. 95. 

5 « Peake v. Thomas, (1927) 222 Ky. 405, 300 S.W. 885; Guynn v. Shulters, (1955) 223 
Miss. 232, 78 So. (2d) 114. 

57 Kentucky Elec. Development Co.’s Receiver v. Head, supra (Note 51). See West 
Texas Util. Co. v. Ellis, (1937) (Tex. Civ. App.) 102 S.W.(2d) 234. This case holds that 
it is immaterial whether the false representations were made in good faith or not. 
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5. The misrepresentation must be intended to induce the sub¬ 
scriber to act upon it. 58 

6. The acts of the subscriber must show that he relied upon the 
representations. 50 (The signature of the subscriber to the subscription 
agreement, in the absence of evidence to the contrary, is proof that he 
relied upon the representations and acted on the faith of them. 60 ) 

7. The subscriber must have suffered injury thereby. 61 


Remedies of subscriber in case of fraud. A contract procured 
by fraud is not void, but it is voidable only at the option of the party 
defrauded, which means that it is valid until disaffirmed. 62 In most 


states, several remedies arc possible for a subsc riber induced by fraud 
to subscribe for stock of a corporation. (1) He may rescind the sub¬ 
scription by notifying the corporate authorities without taking legal 
proceedings. 63 If he rescinds the contract, he must surrender, or at 
least tender, what he received under the contract, 64 unless it was 
wholly executory on the part of the wrongdoer. 65 (2) He may repudi¬ 
ate the subscription and bring an action in equity to have the sub¬ 
scription canceled, thus assuring himself of relief from all liability as 
a stockholder. 66 (3) If the corporation brings an action against the 
subscriber to enforce the payment of the subscription price, or an 
assessment on the shares, the subscriber may defend the action 


5^ q " U J. C0 ' 0 P Ass ’ n v. Equity Co-op Milling Co., (1922) G 3 Mont. 26, 20G P. 349. 
v. McKerraV'on^rlTw a? JUStl f lcd K m rcl y in & on the statements made. Sec Chandler 

of care to ivoid twiner m i 34 u- A subscrit)er to stock exercise a reasonable degree 
of care to avoid being misled. Hines v. Saart Bros. Co., (i W ) r,i R I 4 «g A *** 

A person subscribing for capital stock in a corporation's justified itf relWne orPreo 

f ClS Whe " l T OW,ed * c of Sl,th £a « s « neither possessed 
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Development Co.’s Receiver v. Head, supra , reSC,SS1 ° n ' *“ tnd * EleC ' 
American Alkali Co. v. Salom, supra (Note r 2 V 
01 Peake v. Thomas, supra (Note 5G). * 
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84 Kentucky Elec. Development Co.’s Receiver v /XT 

60 Roberts v. James, (1912) 8a N T L aho a Hcad ' su P ra (Note 51). 

66 Tyler v. Savage, (1892) 143' V.s! 79 , f^S. Ct.^o^ GOUld V ‘ *****’ SUpra (N ° te 
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brought against him, setting forth fraud as a defense. 07 (4) If the sub¬ 
scriber has paid any money to the corporation on the subscription, he 
may bring an action at law to recover what he has paid. 68 (5) He may 
affirm the contract and sue for damages. 09 The rescission of a subscrip¬ 
tion contract because of fraud must be made promptly upon dis¬ 
covery of the fraud. 70 Moreover, the subscriber must exercise dili¬ 
gence in discovering the fraud. 71 If the subscriber performs any 
material act, such as attending meetings of stockholders, signing a 
proxy, 72 accepting dividends, or taking an active part in the manage¬ 
ment of the corporation, with knowledge of the facts constituting the 
fraud, or under such circumstances that knowledge must be imputed, 
he will be held to have waived the fraud and ratified the subscription 
contract. 73 

The remedies mentioned above may be invoked while the cor¬ 
poration is solvent. If the corporation becomes insolvent, and the 
rights of creditors are involved, the opportunity to rescind the sub¬ 
scription, even though it has been procured through fraud, may be 
denied. 74 No definite rule applicable to every jurisdiction in this 
country can be stated regarding the effect of corporate insolvency 
upon the right of a subscriber to rescind his contract on the ground 
of fraud. However, in a leading case, the court said: 

The decisions of the courts, wc think, sustain the doctrine laid down in 
the textbooks, that a person who has to all external appearances become 
a stockholder cannot, as to creditors who may have trusted the company 

67 American Alkali Co. v. Saloni, supra (Note 52); Davis v. Gifford, (1918) 182 App. 
Div. 99, 169 N.Y. Supp. 492. 

68 Davis v. Gifford, supra (Note 67); Hunsicker v. Gilham, (1927) 163 La. 651, 112 So. 
518. 

69 Fulmele v. Los Angeles Inv. Co., (1921) 51 Cal. App. 417, 196 P. 923; Davis v. Gif¬ 
ford, supra (Note 67). 

70 Fulmele v. Los Angeles Inv. Co., supra (Note 69); Davis v. Gifford, supra (Note 67); 
Wilson v. Empire Holding Corp., (1934) 145 Ore. 598, 28 P.(sd) 843; Coyle v. Franklin 
State Bank, (1934) 213 Wis. G01, 252 N.W. 361. 

71 Upton v. Tribilcock, supra (Note 7); Gannon v. Grayson Water Co., (1934) 254 Ky. 
251, 71 S.W.(2d) 433. See also Trinity Universal Ins. Co. v. Maxwell, (1937) (Tex. Civ. 
App.) ioi S.W.(2d) 606. 

72 See, however, Wilson v. Empire Holding Corp., supra (Note 70), in which it was 
held that the giving of a proxy was not an affirmance of a contract, where the buyer had 
given notice of intention to rescind the contract. 

73 Fulmele v. Los Angeles Inv. Co., supra (Note 69); In re Marcella Cotton Mills, 
(1925) 8 F.(2d) 522. 

74 Willentz v. Hickox Finance Corp., (1939) 125 N J. Eq, 28,4 A.(2d) 1229. 
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upon the faith of his membership, have his contract of subscription 
rescinded upon the ground of fraud, where he did not repudiate the con- 
tract, and cannot take steps to have it rescinded before the company 
stopped payments and became actually insolvent. . . . 7o 

The attempt to avoid the status of stockholder after a corporation 
has become bankrupt is looked upon with suspicion. A federal court 
has held that the right to rescind should be denied under any of the 
following circumstances: 76 (1) if a considerable period of time has 
elapsed since the subscription was made; (2) if the subscriber has ac¬ 
tively participated in the management of the corporation; (3) if there 
has been any want of diligence on the part of the stockholder either 
in discovering the alleged fraud or in taking steps to rescind the sub¬ 
scription when the fraud was discovered; or, (4) above all, if any con¬ 
siderable amount of corporate indebtedness has been created since 
the subscription was made. 

Release of subscriber from subscription contract—consent of 
stockholders. A corporation, 77 for a valuable consideration, 73 may 
release a subscriber from his subscription contract only under the 
following circumstances: (1) upon consent of all the stockholders to 
the release; 70 or (2) upon authorization by the board of directors, if 
the statute, charter, or by-laws of the corporation confer upon the 
directors the power to release the subscriber without the consent 
of all the stockholders. 00 Consent of the stockholders may be implied 
from their acquiescence. 81 

No particular formalities are required to effect the release. 82 It is 


75 Martin v. South Salem Land Co., (1896) 94 Va. 28, 26 S.E. 591. 

76 in re Marcella Cotton Mills, supra (Note 73); Newton Nat’l Bank v. Newbegin, 
(1896) 74 Fed. 135. 

77 in Haebler v. Crawford, (1931) 232 App. Div. 122, 249 N.Y. Supp. 184, it was held 
that evidence of a secret release to defeat the liability of a subscriber was proof of fraud 
upon the creditors and stockholders of the corporation. 

78 A release, like any other contract, must be supported by valuable consideration. 
W. H. Stenners Co. v. Lake Worth Realty & Bldg. Co., (1930) 45 F.(2d) 297, cert, denied, 
283 U.S. 833, 51 S. Ct. 366; Zirkel v. Joliet Opera House Co., (1875) 79 Ill. 334; United 
Growers Co. v. Eisner, (1879) 22 App. Div. 1,47 N.Y. Supp. 906. 

79 American Nat'l Bank v. Tinsley Millinery Co., (1936) 20 Tcnn. App. 459, 100 S.W. 

(2d) 665; Marcuse v. Broad-Grace Arcade Corp., (1935) ,64 Va. 553, 180 S.E. 327. See also 
53 Harv. L. Rkv. 313. ' 

80 Thomas v. Wentworth Hotel Co., (1911) iG Cal. App. 403, 117 P. 1041. 

81 Silica Brick Co. v. Winsor, (1915) 171 Cal. 18, 151 P. 425. 

82 in Inter-Mountain Ass'n v. Davies, (,983) 61 Utah 461, *14 P. 307, the court said: 
A release of a subscription need not be express or formal; it may be shown by parol ox 
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advisable, however, to obtain the necessary consent to the release at a 
meeting properly called, and to enter in the minutes the resolution 
of the stockholders or directors authorizing the release of a subscriber 
from the obligation of all or a part of his subscription contract. 

Release of subscriber from subscription contract—rights of 
creditors. A release of a subscriber from a subscription contract is 
ineffective against existing creditors if their rights are involved, even 
if all the stockholders consent to the release, and the directors act 
with proper authority. 83 No definite rule can be laid down regarding 
the effect, on the rights of subsequent creditors, of a release by the 
corporation of a subscriber’s subscription, because the courts differ 
in their rulings, some courts holding that the release is valid as to 
existing creditors only, and others holding it invalid as to both exist¬ 
ing and subsequent, creditors. 84 

The reason for holding a release invalid as against creditors is 
generally found in the doctrine known as the “trust fund” theory. 
This doctrine views the subscribed capital stock of a corporation, 
both paid and unpaid, as a trust fund which shall not be reduced, 
diminished, or impaired except with the consent of the stockholders 
and creditors. 85 Under the trust fund theory, the creditor is presumed 
to have given credit on the assumption that the working capital of the 
corporation, whether actually paid in or promised to be paid in, will 
be kept available to satisfy his debts. 86 The release of a subscriber 
from the obligation of his unpaid subscription would have the effect 
of reducing the fund upon which the creditor depends for the pay- 


circumstantial evidence; and it is sufficient if the subscription is deemed abandoned by 
mutual consent.” 

88 Myers v. C. W. Toles & Co., (1939) 287 Mich. 340, 283 N.W. 603. 

84 In Shoemaker v. Washburn Lumber Co., (1897) 97 Wis. 585, 73 N.W. 333, it was 
held that a solvent corporation has a right by the unanimous vote of its stockholders, 
to cancel stock subscribed but not paid for, and a subsequent corporate creditor is not 
prejudiced by such action, while in Christman-Sawycr Banking Co. v. Independence 
Wool Mfg. Co., (1902) 168 Mo. 634, 68 S.W. 1026, in an able and exhaustive opinion in 
which many cases pro and con are cited on this point, it was held that unpaid stock 
subscriptions were “an asset of an incorporated company, which all creditors, without 
regard to when their debts were contracted, have a right to look to, and which cannot be 
exhausted, released, given away, wiped out, or impaired by any act of the corporation or 
the stockholder to the injury of the creditor, except by his consent.” 

88 Thomas v. Wentworth Hotel Co., supra (Note 80); Bartelt v. Lehman, (1947) (Tex. 
Civ. App.) 207 S.W.(2d) 131. 

88 Silica Brick Co. v. Winsor, supra (Note 81). 
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ment of his debt; hence any such release without the consent of 
creditors is regarded as a fraud upon the creditors of the company. 

Compromise release# Under certain circumstances, it is permissi¬ 
ble for the board of directors of a solvent corporation, without the 
consent of the stockholders, to enter into a compromise agreement 
with subscribers, releasing them from their liability and accepting the 
surrender of the shares agreed to be taken. Thus, directors acting in 
good faith may make a compromise with subscribers who are in¬ 
solvent, or who are of doubtful financial responsibility. 88 Such a re¬ 
lease, while valid against subsequent creditors, would not be valid so 
far as the rights of existing creditors are concerned. 89 The board of 
directors of a solvent corporation has the power, as against stock¬ 
holders and creditors, to compromise a bona fide dispute as to the 
amount due upon an unpaid subscription, and payment of a certain 
sum in satisfaction of the entire debt will relieve the subscriber from 
a claim for unpaid subscription. 90 

Power of corporation to accept conditional subscriptions# Capi¬ 
tal stock subscription contracts, like other contracts, may be made 
upon conditions either precedent or subsequent; in general, the same 
principles and rules of law are applicable to conditional subscriptions 
as to other conditional contracts. 91 (For an explanation of conditions 
precedent, see the next paragraph; for conditions subsequent, see 
page 825.) 

Unless prohibited by statute from accepting conditional subscrip¬ 
tions, a corporation may receive conditional subscriptions to its capi¬ 
tal stock at any time after incorporation. 02 Subscriptions taken prior 
to organization of the corporation may or may not be made condi¬ 
tional, depending upon the statute and the attitude of the courts of 
the state in which the corporation is organized, toward conditional 
subscriptions. In some jurisdictions, if a condition is attached to a 


87 Burke v. Smith, (187s) 83 U.S. 390. 

c lba ? y V * ?, Urke ’ (l8?0) 78 US * 9 6; Thoma8 v - Wentworth Hotel Co., supra 
(Note 80). See also 53 Harv. L. Rev. 313. r 

80 Thomas v. Wentworth Hotel Co., supra (Note 80). 

(.905^0" Va V " 6 . T 5 "s^ 8 3 V : NelS ° n ' (1901) 73 C ° nn - 477 ' 47 A ‘ 75S: E1HOtt V - A 8 hb y* 
M Nowlin v. Memphis Packing Corp., (i 9 2 3 ) ,61 Ark. 294, 255 S.W. 1092. 

AutomPbneTdem f a ? hne . r ; ( !, Sg0) 47 ° hio St - * 76 ' H N E - Ta,b " t v - Chattanooga 
Automobile Identification Underwriters, (iggi) i 6 3 Tenn. 256, 43 S.W.(2d) 220. 
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subscription taken before organization of the corporation, the sub¬ 
scription is void; 03 in others, the subscription is binding in spite of 
the condition, but the condition is void. 04 If the law under which the 
corporation is organized requires that a certain amount of the stock 
shall be subscribed before the corporate powers may be exercised, 
the subscriptions obtained prior to the organization of the corpora¬ 
tion and for the purpose of organization must be absolute and un¬ 
conditional. 95 

Subscriptions on conditions precedent. A subscription on a con¬ 
dition precedent means that some condition is set up in the subscrip¬ 
tion agreement that must be performed by the corporation before 
the subscription will be binding or effectual. 06 Capital stock sub¬ 
scription contracts may be made upon any expressed conditions 
precedent that the parties desire, so long as there is no provision in 
the statute, charter, or by-laws to the contrary. For example, it may 
be stipulated in the contract that a note given in payment for stock 
shall become due and payable if subscription and payment have been 
made for a certain number of shares. Performance of this condition 
precedent by the corporation is necessary before the corporation can 
recover on the subscription. 07 

Any subscription, whether before or after incorporation, is sub¬ 
ject to the following implied conditions precedent: (1) the corpora¬ 
tion must have the power to issue the stock subscribed for; 08 and (2) 
all or a particular part of the capital stock must be subscribed in ac¬ 
cordance with the governing statute, charter, or by-laws." Neither 


Berger v. Callender. (1936) 81 F.(sd) 687. 

94 People v. Chambers, (1871) 42 Cal. 201. 

05 Burke v. Smith, supra (Note 87). 

00 Felton v. Highlands Hotel Co., (1928) 165 Ga. 598, 141 S.E. 793; National Bank of 
the Republic v. Beckstead, (1926) 68 Utah 421, 250 P. 1033; “Conditional Share Sub¬ 
scriptions,*’ 37 Yale L.J. 226. 

97 Nowlin v. Memphis Packing Corp., supra (Note 91). See also Metzler Bros. v. John¬ 
son, (1931) (Tex. Civ. App.) 45 S.W.(2d) 263, in which it was held that where a purchase 
of stock was conditional, and the conditions were never complied with, the purchaser 
could recover the amount paid therefor unless he had waived the conditions. 

98 Clark v. Millsap, (1926) 197 Cal. 765, 242 P. 918; Marion Trust Co. v. Bennett, 
(1907) 169 Ind. 246, 82 N.E. 782. 

99 The reason for this rule is that the subscriber in effect agrees to become the owner 
of an interest in the corporation which bears a fixed relationship to the total number 
of shares authorized, and he has a right to assume that the corporation will refrain from 
commencing business until all of its proposed capital stock has been subscribed. Poultry 
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payment on the subscription nor issuance or tender o£ a stock cer¬ 
tificate 100 is an implied condition precedent to a stock subscription 
contract. 101 

Release of subscriber upon corporation’s failure to perform 
conditions precedent. Until conditions precedent are performed 
by the corporation, the subscriber does not become a stockholder of 
the company. 10 - Upon performance of conditions precedent by the 
corporation, the subscription becomes absolute, payable according to 
its terms, 103 and the subscriber becomes a stockholder of the company, 
entitled to all the rights and privileges, and subject to all the liabili¬ 
ties, of a stockholder. 104 

Failure of the corporation to perform conditions precedent within 
the time stated in the subscription contract, or, if no time is stated, 
then within a reasonable time, will release the subscriber from his 
subscription, 105 unless waiver or estoppel operates to prevent the 
subscriber from setting up the corporation’s nonperformance as a 
defense. 108 

Unless the subscription contract requires it, the corporation need 
not give the subscriber notice of the performance of the condition; 

Producers v. Nilsson, (1925) 197 Cal. 245, 239 P. 1086; Huxtable v. Shumate, (1922) 79 
Ind. App. 293, 134 N.E. 89ft. 

The general rule that all the capital stock must he subscribed as a condition precedent 
to liability does not apply: (1) Where the statute sanctioned corporate organization upon 
subscription of less than the authorized capital stock; where the stockholder either ex¬ 
pressly or impliedly waives the condition. Huxtable v. Shumate, supra, Morgan v. Laud- 
street, (1909) 109 Md. 558, 72 A. 399. (2) Where the subscriber did not contemplate that 
any definite amount of stock would be subscribed before he became bound. Mountain 
View Development Co. v. Burnett, (1932) 1G4 Tenn. 210, 46 S.W.(2d) 809. 

100 Dickinson County Hospital Co. v. Kessinger, (1929) 128 Kan. 576, 279 P. 7; At¬ 
lantic Transp. Co. v. Alexander Shipping Co., (1927) 261 Mass. 1, 157 N.E. 725; National 
Bank of the Republic v. Bcckstead, supra (Note 96). 

101 Nicholson-Watson Shoe & Clothing Co. v. Urquahart, (1903) 32 Tex. Civ. App. 
527, 75 S.W. 45. See also First Nat'l Bank v. Morgan, (1930) 132 Ore.'515, 286 P. 558. 

102 Webb v. Baltimore & E. S. R.R., (1893) 77 Md. 92, 26 A. 113. 

103 Martin v. Stcinke, (192(5) 22 Ohio App. 14G, 154 N.E. 47. 

104 Cravens v. Eagle Cotton Mills Co., supra (Note 26). 

105 Natwick v. lerwilliger, (191G) 24 Wyo. 253, 157 P. 696, 160 P. 338. A subscription 
contract entitling the subscriber to stock certificates “when, as and if issued,” was held 
to be a conditional subscription, entitling the subscriber to a return of his money on 
failure of the corporation to issue the certificates within a reasonable time. Bahr v. 
Breeze Corp., (1939) 12 ^ N.J. Eq. 124, 8 A.(2d) 185, aff’d (1940) 127 N.J. Eq. 257, 12 A. 
(2d) 678. Recovery was barred in this case because of the statute of limitations. 

io« Johnson v. Boadway Bros., (1928) 90 Cal. App. 260, 265 P. 855; Shiffer v. Aken- 
brook, (1921) 75 Ind. App. 149, 130 N.E. 241; Thielsen v. Linde, (1928) 127 Ore. 639, 271 
P. 983. 
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however, notice must be given if the fact of performance is peculiarly 
within the knowledge of the corporation. 107 

Withdrawal by subscriber from subscription upon conditions 
precedent. In some states, the courts hold that capital stock sub¬ 
scriptions upon conditions precedent are effective not as contracts 
but as continuing offers, which may develop into contracts upon 
the corporation’s performance of the conditions; since they are mere 
offers, however, they may be withdrawn by the subscribers prior to 
acceptance of the offer by performance of the conditions precedent. 108 

Other jurisdictions view capital stock subscription contracts upon 
conditions precedent as binding and deny subscribers the right to 
withdraw, even before performance of the conditions. 108 As indi¬ 
cated above, 110 in states that hold that a subscription is a contract 
between the subscribers, there can be no withdrawal without the 
acquiescence of all the subscribers. 111 

Subscriptions upon conditions subsequent. Under a capital stock 
subscription contract upon conditions subsequent, a binding agree¬ 
ment between the corporation and the subscriber becomes effective 
at the time the subscription contract is made. 112 Coupled with the 
subscription contract, however, is a collateral agreement on the part 
of the corporation that it will perform a certain act. 113 For example, a 
subscriber agrees to take stock, and the corporation agrees to maintain 
its plant at a certain place for a fixed period, 114 or to establish a depot 
at a fixed location. 115 A subscription made on special terms, such as 


107 An example of a fact peculiarly within the knowledge of the corporation is found 
in Chase v. Sycamore & C. R.R., (1865) 38 Ill. 215, where the subscription contract was 
made upon condition that the corporation raise a specified sum of money for the pur¬ 
chase of particular equipment. 

108 Webb v. Baltimore & E. S. R.R., supra (Note 102); Armstrong v. Karshner, supra 
(Note 92). 

lot) Cravens v. Eagle Cotton Mills Co., supra (Note 26). Philadelphia, etc., R.R. v. 
Hickman, (1857) 28 Pa. St. 318. 

no See page 813. 

111 Cravens v. Eagle Cotton Mills Co., supra (Note 26). See also Farm Lands Develop¬ 
ment Co. v. Taft, supra (Note 38). 

112 Bryan v. St. Andrews Bay Community Hotel Corp., (1930) 99 Fla. 132, 126 So. 142; 
Appeal of Cornell, (1886) 114 Pa. St. 153, 6 A. 258; Morrow v. Nashville Iron Sc Steel 
Co., (1889) 87 Tenn. 262,10 S.W. 495. 

Schwab v. Getty, (1927) 145 Wash. 66, 258 P. 1035. 

Bryan v. St. Andrews Bay Community Hotel Corp., supra (Note 112); Bobzin v, 
Gould Balance Valve Co., (1909) 140 Iowa 744,118 N.W. 40. 

ns Paducah 8c M. R.R. v. Parks, (1888) 86 Tenn. 554, 8 S.W. 842. 
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a special mode of payment for the stock, is sometimes said to be a sub¬ 
scription upon conditions subsequent. 116 

A corporation may accept subscriptions upon conditions subse¬ 
quent or under special terms, provided that: (i) the conditions or 
terms do not constitute a fraud upon other stockholders or sub¬ 
scribers, or upon the creditors of the corporation: and (2) the condi¬ 
tions and terms are not prohibited by law or limited by the charter 
of the corporation. 117 

Effect of corporation’s failure to perform conditions subsequent. 

Under a subscription contract on conditions subsequent, the sub¬ 
scriber becomes a stockholder at the time the contract is made. Ordi¬ 
narily, if the corporation fails to perform a condition subsequent or 
to comply with special terms of the subscription contract, the stock¬ 
holder is nevertheless liable for the amount of his subscription, and 
his only remedy is a right of action against the corporation for any 
damage he may have sustained. 118 However, if the corporation's 
breach of the contract amounts to a failure of the consideration for 
the contract, the subscriber may be discharged from the subscription, 
except so far as creditors are concerned. 118 Thus, it has been held that 
if the contract of subscription to stock of a railroad company fixes the 
points at which the railroad shall begin and end and indicates the 
route, the abandonment of either terminus or any material part of 
the road as set forth in the contract, constitutes a failure of considera¬ 
tion, and the subscriber is released from his obligation. 120 


118 Nippenose Mfg. Co. v. Station, (1871) 68 Pa. St. 2*6 which held that aiw n. 
“p RaniZatIOn ' a . corporation ma y a g rc e with its subscribers as to payment for their stock 
if™ “7 s P eaal , terms acceptable to both parties; thereafter, the cLpany L precluded 
11T SoraUi" 8 lhe * ubscrl P tlon 10 any other manner. See 22 Minn. L. Rev. nf (1 o«8) 

Gould Balance Valve Co supra SotTuTl^But 01 * 1 p 0rP " SUpr “ (N ° tC m): 8061111 v - 
Co finmi a 1 ” su £ ra \ INote u 4 )- Rut see Patterson v. U.S. Bond & Mortcaire 

entitled to a refund*^*’payments'h ” T**' k* 6 ? ssiRnee of ^ subscriber became 
not lived up to the special terms of t>* '' R hC . su . bscnber because the corporation had 
corporation the right to cancel the <nh * . sub5cr ’P tlon agreement. These terms gave the 
olfer the shares for resale and * f paymentS were not made as called for, 

costs. The corporation had not used reason^ble^t made by the subscriber Iess certain 
110 Seymour v. Detroit Conner a. « sonab Jf. dlll g enc e »n trying to resell the stock. 
$17, *3 N.W. 186. PP faSS RolllI, g Ml115 - (1885) 5 6 Mich. 117, 28 N.W. 

^ V ‘ PbiIa - * Chester Co. Ry„ (1876) 80 Pa. St. 363. 
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Payment at time of subscription. In the absence of charter or 
statutory requirements, neither all nor any particular part of the 
subscription price of stock need be paid in at the time of the sub¬ 
scription, but payment may be called for by the directors as the 
money is needed. 121 At one time, the corporation laws of many states 
provided that subscriptions must be accompanied by a cash pay¬ 
ment of at least a specified percentage of the face amount of the sub¬ 
scription. Many of these statutes have in recent years been repealed. 
The courts that were called upon to interpret the effect of non¬ 
payment of the specified amount of cash laid down these general 
principles: 

1. If the subscription is made after incorporation, the failure to 
pay the required amount at the time of subscribing will not entitle 
the subscriber to release from his liability on the subscription, un¬ 
less the statute or charter expressly provides that a subscription un¬ 
accompanied by the required payment shall be void. 122 

2. On subscriptions made before incorporation, the release from 
liability because of the failure of the subscriber to pay the amount on 
his subscription required by statute or charter, depends upon whether 
or not it is the intention of the statute that payment tvith the sub¬ 
scription shall constitute a condition precedent to incorporation. If 
the statute indicates that payment is a condition precedent to incor¬ 
poration, failure to pay the required amount will release the sub¬ 
scriber from liability, unless he is estopped from denying the legal 
existence of the corporation. 128 

3. Where the statute indicates that subscriptions without die re¬ 
quired payment shall be void, or that the corporation is prohibited 
from accepting subscriptions without the required payment, the sub- 

121 Peoria Inv. Corp. v. Hoagland, (1939) 300 Ill. App. 54, 20 N.E.(2d) 627; Davidson 
v. American Paper Mfg. Co., (1937) 188 La. 69, 175 So. 753. 

122 Minneapolis and St. Louis Ry. v. Bassett, (1874) 20 Minn. 535. In New York & 
Oswego Midland Ry. v. Van Horn, (1874) 57 N.Y. 473, the subscription was held invalid 
under the statute then in force. 

123 Crocker v. Crane, (1839) 21 Wend. (N.Y.) 211. In Furlong v. Johnston, (1924) 239 
N.Y. 141, 145 N.E. 910, it was held that failure to make cash payment at the time of the 
subscription does not necessarily release the subscriber from his obligation notwith¬ 
standing a statute requiring immediate cash payment of a given percentage of the sub¬ 
scription price. 
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scriber will be released from the subscription if the corporation has 
not obtained the required payment. 124 There really is no subscrip¬ 
tion. 

The courts disagree as to the effect of a failure to make the initial 
payment where the statute does not specifically prohibit subscrip¬ 
tions to stock without payment of a deposit, or does not state that 
such subscriptions shall be void, but merely calls for the payment of 
a certain percentage with each subscription. In some jurisdictions, a 
subscription without the payment of a deposit is void under such 
conditions, 125 whereas in others, the subscription is not considered 
void, and the failure to pay the required amount at the time of sub¬ 
scribing is no defense in an action against the subscriber. 126 

Stockholders 9 liabilities to corporation on stock subscriptions. 
As previously indicated, unless the general corporation law provides 
otherwise, a subscriber becomes a stockholder as soon as a binding 
contract of subscription is made, and he is subject to all the liabilities 
of a stockholder. 127 The primary liability of a stockholder is to take 
and pay for his stock. 128 This liability is contractual 129 and may be 
enforced as such by the company. Since the liability is a debt due the 
corporation from the stockholder, appropriate legal and equitable 
remedies for enforcing it are available to the corporation, as in cases 
of all other valid debts. 130 

The liability of a stockholder to pay to the corporation the pur¬ 
chase price of his stock, or any unpaid balance thereof, must be care¬ 
fully distinguished from his liability to make similar payment to 
creditors of an insolvent corporation. 131 Recovery of the purchase 

124 Boyd v. Peach Bottom Ry., (1879) 9 ° Pa - St. 169. 

125 See State Ins. Co. v. Redmond, (1880) 1 McCrary (U.S.) 308; Taggart v. Western 
Maryland R.R., (1886) 24 Md. 563. 

12 « Smith v. Tallassee Branch of Central Plank-Road Co., (i8r,7) 30 Ala. 650; Wight 
v. Shelby R.R., (1855) 16 B. Mon. (Ky.) 4; The Sedalia, etc. Ry. V. Abell, (1885) 17 Mo. 
App. 645; Pistaqua Ferry Co. v. Jones, (1859) 39 N.H. 491. 

127 Walter A. Wood Harvester Co. v. Robbins, (1893) 56 Minn. 48, 57 N.W. 317; Ellis 
v. Capps, (1928) 4G Idaho 606, 269 P. 597. 

128 Amick v. Elliott, (1928) 222 Ky. 753. 2 S.W.(2d) 367; McNelus v. Stillman, (1916) 
172 App. Div. 307, 158 N.Y. Supp. 428. 

120 Lamphere v. Lang, (1915) 213 N.Y. 585, 108 N.E. 82. 

180 Peoria lnv. Co. v. Hoagland, supra'(Notc I2 i); Buckman v. Gordon, (1942) 312 
Mass. 6,42 N.E.(2d) 811; Stoddard v. Lum, (1889) 159 N.Y. 265, 53 N.E. 1108. 

181 This distinction is clearly brought out in Philips v. Slocomb, (ios«) 34 Del. 462, 
167 A. 698. and in Harr v. Mikalarias, (1937) 3s8 Pa. i9 ,, 95 A. 86 . 



SUBSCRIPTIONS TO CAPITAL STOCK 829 

price by the corporation does not depend upon the existence of cor¬ 
porate creditors, but may be enforced according to the terms of the 
contract of subscription. 132 Unless the statute provides otherwise, the 
stockholder’s liability to the corporation for the purchase price of his 
stock, or for the unpaid portion thereof, is several and not joint, 188 
and extends only to the purchase price, or the unpaid part thereof, of 
the stock subscribed for by the stockholder individually. 134 However, 
there are exceptions to this rule. In a few states, stockholders of a 
solvent corporation may be held jointly and severally liable for the 
wage debt owed the corporate employees by the corporation. 1815 The 
statutes 188 of these states nevertheless limit the liability of the stock¬ 
holders to the value of shares they own. 187 Furthermore, stockholders 
will not be held liable if an employee’s action to enforce such claim is 
not brought within a statutory period. 138 If a stockholder has paid 
more than his proportionate share, he is entitled to a claim for con¬ 
tribution against the other stockholders. After paying the debt, stock¬ 
holders can enforce the claim against the corporation. 130 

Stockholders’ liabilities to corporation for interest. Included 
in the liability to pay for the stock is the liability to pay interest, at 
the legal rate, on the unpaid balance of the purchase price, unless 
provided otherwise in the contract of subscription. 140 Interest gen- 


182 Geary St., P. Sc O. R.R. v. Rolph, (1922) 189 Cal. 59, 207 P. 539; Philips v. Slocomb, 
supra (Note 131). 

133 Terry v. Little, (1880) 101 U.S. 864; Edwards v. Schillinger, (1910) 245 Ill. 231, 91 
N.E. 1048; Williams v. Chamberlain, (1906) 29 Ky. 606, 94 S.W. 29. 

184 Shipman v. Portland Constr. Co., (1913) 64 Ore. 1,128 P. 989. 

185 in New York, salaries and wages include all payments for overtime, vacations, 
holidays, severance, insurance, welfare benefits, and pension plans. See Rogers and Mc¬ 
Manus, “Stockholders* Booby-Trap,” 28 N.Y.U.L. Rev. 1149. 

186 The constitutionality of the Pennsylvania law has been upheld. See Eiffert v. 
Pennsylvania Cent. Brewing Co., (1940) 141 Pa. Super. 543, 15 A.(2d) 723, comment, 89 
U. Pa. L. Rev. 674; Jago v. Albion Slate Co., (1938) (Pa.) 32 D. Sc C. 663. 

These statutes are penal in nature and are, therefore, strictly construed. See Kabaker 
v. Gelb, (1941) 52 N.Y.S.(2d) 678. 

137 Basis of liability of holder of no-par stock for wages of employees is consideration 
paid for the stock, not value based on appraisal of corporate assets. Parish v. Awschu 
Properties, Inc., (1943) 243 Wis. 269, 10 N.W.(2d) 166. 

188 Statutory action to enforce a claim must be brought within six months from the 
day on which the salary or wage is due and payable and no payment is made. Reich v. 
Deigler, (1940) (Pa.) 39 D. & C. 8. See also Wisconsin B.C.L. §180.40. 

189 In re Dorr Pump & Mfg. Co., (1942) 125 F.(2d) 610. 

140 in the absence of a contrary provision, a stock subscription contract bears interest 
on each installment from the time it becomes due. Eastern, etc. Exposition v. Vail's 
Estate, (1923) 96 Vt. 517, 121 A. 415. 
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erally runs from the date of default to the date of payment. 141 In the 
absence of a provision for call for payment in the contract of sub¬ 
scription, interest runs from the due date of the subscription. This 
may be the day the contract of subscription is entered into, if the 
purchase price is immediately payable, or the date fixed for payment, 
when, by the contract of subscription, the purchase price is made pay¬ 
able on a certain day. 142 

Effect of transfer of subscription or stock upon liability to corpo¬ 
ration. A transferor of stock who makes an absolute transfer in 
good faith is relieved of further liability for calls upon an unpaid 
subscription if the transfer is duly recorded on the books of the cor¬ 
poration. 143 In most states it is the law, either common or statutory, 
that the transferee is liable for all calls made after the transfer, but not 
for those made prior to the transfer. 144 The law of the state of cor¬ 
porate organization, rather than the law of the state in which the 
transferee resides, governs. 145 The liability at common law is based 
on “novation,” that is, on a substitution of the transferee for the 
transferor as the debtor of the corporation for the balance unpaid on 
the stock. 146 The date of the call, not the date when it becomes pay¬ 
able, fixes the liability as between transferor and transferee. 147 To 
escape liability for calls by a transfer of his shares, a stockholder must 
act in good faith. 148 If a transfer is made for the mere purpose of 
avoiding liability, the transferor remains liable, since such a transfer 
is fraudulent and void. 149 Unless the transferee accepts the transfer, 
the transferor remains liable. 150 


1^1 Bergman v. Evans, (1916) 92 Wash. 158, 158 P. 961. 

142 Mountain Timber Co. v. Case, (1913) 65 Ore. 417,133 p. 92. 

143 Webster v. Upton, (1875) 91 U.S. 384. 

144 Geary St., P. & O. R.R. v. Bradbury Estate Co., supra (Note 132); Sigua Iron Co. v. 
Brown, (1902) 171 N.Y. 488, 64 N.E. 194. 


145 Black v. Zacharie, (1845) 44 U.S. 527. See also Priest v. Glenn, (1892) 51 F. 400; 
McConey v. Belton Oil & Gas Co., (1906) 97 Minn. 190, 106 N.W. 900. 

14 G Campbell v. American Alkali Co., (1903) 125 F. 207; West Nashville Planning-Mill 
Co. v. Nashville Sav. Bank, (1888) 86 Tenn. 252, 6 S.W. 340. 

147 Campbell v. American Alkali Co., supra (Note 146). 

148 Rochester & K. F. Land Co. v. Raymond, (1889) 158 N.Y. *76, 15* N.E. *07. 

r 1 W ? 7 n n V ,-J° h «r n ' (,882) 107 US - * 5 >. * S. Ct *46; The clrmania Natl Bank v. 
Case, (1878) 99 U.S. 628. 


150 Russell v. Easterbrook, (1898) 71 Conn. 50,40 A. 905. 
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If paid-up stock is assessable, the transferees are liable for assess¬ 
ments made after the transfer. 151 

Set-off of debts due stockholders. A stockholder who is liable 
for unpaid stock may be a creditor of the corporation. Whether or 
not he may set off the corporation’s indebtedness to him against his 
liability depends upon the governing statutes and upon the remedies 
available to creditors. Where the statute views the subscribed capital 
stock of a corporation, both paid and unpaid, as a trust fund out of 
which creditors are to be satisfied, or where the stockholder seeks the 
set-off in an equitable action in which all stockholders and creditors 
are before the court, the right of set-off does not exist, for it would 
operate as a preference. 152 A set-off has in some jurisdictions been 
allowed in proceedings under a statute permitting an individual 
creditor to sue for enforcement of the stockholders liability. 153 In 
other jurisdictions, however, it has not been permitted, even though 
the trust fund theory did not prevail and even though the creditors, 
to enforce this liability, could sue the stockholders directly. 164 

Stockholders may set off the debt due from the corporation where 
their liability is to the corporation, as upon an unpaid subscription. 
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Form 731—Individual subscription agreement between a subscriber 
and a proposed corporation , showing payment to be made in 
property , cash , or services . 

Whereas, it is proposed by certain interested parties to organize a 
corporation under the laws of the State of.. to be known as 

151 Libby v. Tobcy, (1890) 82 Me. 397, 19 A. 904. A transferor who has been com¬ 
pelled to pay an assessment after transfer may recover the amount paid from the 
transferee, where the latter failed to have the certificate transferred to the books of the 
corporation. Gaffney v. People's Trust Co., (1920) 191 App. Div. 697, 182 N.Y. Supp. 451, 
aff’d (1921) 231 N.Y. 577, 132 N.E. 895. 

*52 Sawyer v. Hoag, (1872) 84 U.S. 731, 17 Wall. 610; Livingston v. Adams, (1931) (Mo. 
App.) 43 S.W.(ad) 836; Reimers v. Larson, (1925) 52 N.D. 297, 202 N.W. 653; Andrews v. 
State, (1931) 124 Ohio St. 348, 178 N.E. 581; Russell v. Tennessee & Kentucky Tobacco 
Co., (1933) 16 Tenn. App. 561, 65 S.W.(2d) 256; Austin v. Cochran, (1928) (Tex. Civ. 
App.) 2 S.W.(ad) 1015. 

158 Pierce v. Topeka Comm. Security Co., (1899) 60 Kan. 164, 55 P. 853; Broadway 
Nat. Bank v. Baker, (1900) 176 Mass. 294, 57 N.E. 603; Yardly v. Caruthersville Motor 
Co** (193O 2*5 Mo. App. 321, 35 S.W.(2d) 971. 

154 h. K. McCann Co. v. Week, (1931) 115 Cal. App. 393, 1 P.(2d) 452. 
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.with its principal office and place of business at 

(Street) . (City), . (Slate), said 

Corporation to have an authorized capital stock of.(.) 

shares of Class A stock having a par value of. (5 .) Dollars 

per share, and.(.) shares of Class B stock without par 

value: 

Now, Therefore, I, .. do hereby subscribe to 

.(.) shares of the Class B stock of the said Corporation, on 

the following terms and conditions: 

1. Payment for said subscription shall be made at the rate of. 

($.) Dollars per share. 

2. There shall be credited to the amount due on said subscription the 

sum of.($.) Dollars, representing advances made by me 

for and in behalf of the corporation up to the time of incorporation. 

g. The said subscription shall be payable in cash, in property, or in 
services rendered to the Corporation by me before or after incorporation, 
and accepted by the Board of Directors, at such reasonable valuation as 
the Board shall determine. 

4. Payment for said subscription shall be made within . 

(.) years from the date of incorporation of said Corporation, in 

such amounts and at such time or times within said period as shall be 
determined by me. 

5. The said Corporation shall issue to me a certificate for the full 
amount of said subscription as soon as possible after the organization of 
said Corporation is completed, and shall note thereon the amount paid 
on said subscription by me up to the time of incorporation, and all sums 
thereafter paid by me on account of said subscription. 

6. The said Corporation shall, at any time, at my request, transfer 
as fully paid and nonassessable, any or all shares of stock that shall be 

fully paid for by me at the rate of.($.) Dollars per share 

up to the time of transfer, and the proper officers shall issue a new cer¬ 
tificate or certificates for such shares so transferred to whomsoever I may 
direct. In the event that less than all of the shares hereby subscribed for 
by me are transferred as aforesaid, the proper officers shall issue to me a 
new certificate, representing the difference between the number of shares 
hereby subscribed for and the aggregate number of shares so transferred, 
and shall note thereon the amount paid for said subscription, including 
moneys advanced before incorporation, and the sum represented by the 
stock transferred—that is,.($. ...) Dollars times the num¬ 

ber of shares transferred. 

Dated.,19. . 
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Form 732—Subscription agreement prior to organisation in which 

the subscribers contract with each other and with the promoters . 

Whereas, it is proposed to organize under the laws of the State of 

.. a corporation, to be known as.. or by 

such other name as the parties in interest may determine; and 

Whereas, it is proposed that said Corporation shall transact the busi¬ 
ness of.. and 

Whereas, it is proposed that the said Corporation shall have an author¬ 
ized capital stock of.($.) Dollars, divided into. 

(.) shares of the par value of.($.) Dollars each. 

Now, Therefore, the signers hereto, in consideration of their mutual 

promises, do severally agree with one another, and with.. 

the promoter and founder of said Corporation, that they will take and 
pay for, and they do hereby severally subscribe to, the number of shares 
of the capital stock of said Corporation set opposite their respective 
names; and they do further severally agree to pay for said shares at 

their par value, in the following manner:.(. %) per cent 

of their subscriptions immediately upon organization of the Corporation 

and upon notice to that effect from.;.(_ %) per 

cent within. (.) months thereafter; and the remaining 

.(- %) per cent on demand and when called for by the Board 

of Directors of the Corporation, but not later than.(.) 

months after incorporation of said Corporation. 


Dated.. 19.... 

Number 

Name Residence of Shares Amount 


Form 733—Subscription to stock 9 to be paid for by cash and note; 
issuance of stock upon payment of note; effect of default in pay¬ 
ment; power of corporation to reject application; obligation to 
offer stock to corporation before transfer . 

I hereby subscribe for . (.) shares of the Preferred 

Stock of the.Corporation,. (City), . 

(State), and agree to pay therefor one hundred ($ioo) Dollars per share, 
on the following terms: Not less than one fourth in cash, accompanying 
this application, and the balance thereof, as evidenced by my promissory 
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note of this date, with interest at six (6%) per cent per annum, payable 
.days after date. 

It is expressly agreed that no stock is to be issued until the amount 
of this subscription and note given therefor are paid in full in cash, and 
any payment becoming due on the stock hereby subscribed for, or any 
note given therefor, not paid within sixty (60) days after its due date, 
shall, at the option of the Corporation, cause this subscription and any 
note or notes given therefor to become null and void, and all payments 
made on this subscription by the subscriber shall become the property 
of the Corporation absolutely as liquidated damages for the failure ol 
the subscriber to carry out this contract. 

The Corporation may reject this application by refunding all moneys 
paid thereon. 

This subscription contract contains the entire contract between the sub¬ 
scriber and the Corporation, and no agent or representative of the Cor¬ 
poration or any other person has any power to change or alter the terms 
of this subscription. 155 

I hereby agree that, before selling or agreeing to sell the stock hereby 
subscribed for, I will first offer same to the. Corporation. 

All payments will be made to the . Corporation, at 


. (City), . (State). 

Dated this day of.. 19. 


(Name of subscriber) 


(Address) 

Form 734 ——Subscription to stock; part payment at time of subscript 
tion 9 balance before fixed date; application of subscription price; 
reservation of right to reject or allot subscriptions; issuance of 
receipts . 


Subscription Agreement 

New Issue 

. Shares 


155 See Hedman v. Security Title & Guaranty Co., (1935) 2 45 App. Div. 224, 281 N.Y. 
S^PP* 5 fy>» in which it was held that the provision on a printed agreement for the sale 
o guaranteed mortgage certificates, that no agent or other person had permission to 
c ange or in any way alter the terms of the agreement or bind the company by any 
representations, oral or written, not contained therein, applied only to the negotiations 
ea ing up to the execution of the agreement. Where the agreement was executed in 
accordance with the printed form, the provision did not prevent modification of the 
agreement by a district manager after its execution. 
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.Company of the City of. 

Authorized Capitai.Shares, Par Value $. 

Present Offering.Shares at $.per Share 

Payable $.per Share with Subscription, 

Balance.. 19.... 

Company's Treasury Will Receive Entire Proceeds of This 
Stock, Fully Paid and Nonassessable. No Personal Liability 
Attaches to Stockholders 

The undersigned hereby subscribes at one hundred ($100) Dollars per 

share for.(.) shares of the capital stock of. 

Company of the par value of.($.) Dollars each, and agrees 

to pay.($.) Dollars therefor, as follows:.($.) 

Dollars (at least per share) herewith: Balance on or before 

.. *9 . 


Terms and Conditions of Subscription 

.($.) Dollars per share shall be applied to the capital 

of the Company, and.($.) Dollars per share shall be ap¬ 

plied to the surplus and reserve funds of the Company. 

It is understood and agreed that the Company reserves the right to 
accept subscriptions in excess of the present offering and to issue stock 
therefor, including the right to increase, to the extent of an additional 

.(.) shares, the authorized capital stock of the Company, 

if necessary, to provide for subscriptions accepted. The Company also 
reserves the right to reject, reduce, and/or allot all subscriptions received. 

Receipts will be issued in respect of payments received on account of 
subscriptions, the amount represented thereby to be applied toward pay¬ 
ment for the number of shares finally allotted. 

Checks for payments on account of subscriptions shall be drawn to the 

order of . Company, and may be forwarded to the 

following firms, banks, or trust companies or their branches: 


(Name of bank) 


(Name of bank) 


(A ddress ) (A ddress ) 

Subscription books will close at .p.m.,. ,19_ 
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In Witness Whereof, I (we) have hereunto set my (our) hand(s) and 
seal(s), this.day of. ,19. 


(Signature) 


(Address) 


(Witness) 


Form 735—Letter containing offer to subscribe to stock . 

.Co. 

.Cm', . State 

. ,19.... 

Gentlemen: 

We hereby subscribe to. (.) shares of your Common 

Stock without nominal or par value at the subscription price of. 

($.) Dollars per share, and hand you herewith.($.) 

Dollars, representing.(.%) per cent payment on account 

of such subscription, the balance of the subscription to be payable on call 
of the Board of Directors of your Company, provided not less than 
.(.) days’ notice of such call shall be given. 

Will you kindly indicate your acceptance of this offer by signing in 
the space below, and thereby constitute this an agreement between us. 

Very truly yours. 

Accepted,.. 19* .. .Co. 

.Co. By. 

. President 

Vice-President 


Form 736—Application for stock on cash plan or monthly payment 
plan, in accordance with circular; 1 ™ right to reject or reduce ap¬ 
plication; adjustment of accrued dividends and interest allow- 
ances. 101 


To 


Company, Inc., 


> 9 - 


(Address) 


158 Other writing may sometimes be included as part of the subscription agreement. 
See Co-operative Tel. Co. v. Katus, (1905) 140 Mich. 367, 103 N.W. 814. 

fe nor ?, g « h \ l ° a "° W on instaUments paid, see Hardin County v. Louisville 

& N. R,R. (1891) 92 Ky. 412, 17 S.W. 860. 
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I hereby apply for shares of Class A stock of the . 

Company, in accordance with the terms of your circular of. 

...19... as follows: 

. Cash Plan— Approximate payment in full to accompany 

No. of Shares the application; difference between this payment and 
cost of stock to be refunded or collected before delivery 
of certificate. 

. Monthly Payment Plan— Payment to be made in total 

No. of Shares monthly installments of $.(first payment $. 

per share, subsequent monthly payments $.. or 

multiple thereof per share), first payment to accom¬ 
pany application; an adjustment for accrued dividends 
and interest allowances to be made in connection with 
final payment. 

Total amount of payment made on account of this application, $. 

Please make remittances payable to the . Company, Inc . 


(Signature of applicant—give first or middle name in full; 
if a woman, indicate whether “Miss” or “Mrs.”) 

Applicant will please also Print name in this space . 

Applicant’s address to which stock certificates and notices should be 
mailed: 


(Street and Number) (City or Town) (State) 

It is understood that you may reject this application or accept it for a 
lesser number of shares. 

(see reverse side of application) 

[reverse side of application] 

Price 

The price per share is the price at which the last sale is made on the 
American Stock Exchange on the day on which the application is received 

by the.Company, plus an amount equal to brokerage 

charges, which at present are.(. $) cents a share. The ap¬ 

plicant will be notified of the price at which the application is accepted. 

Payment In Full Plan 

Stock may be paid for in full by a single payment to accompany the ap¬ 
plication. 

Monthly Payment Plan 

Monthly payments shall be.($.) Dollars or any mub 
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tiple thereof per share. A first payment of.($.) Dollars 

per share must accompany the application. 

Interest will be allowed on each monthly payment, at the rate of 

(. %) per cent per annum, from the first of the month 

on payments received on or before the . day of such month; 

otherwise from the.day of the following month. An adjustment 

on account of accrued dividends will be made in connection with the final 
payment. 

The applicant will, upon request, be granted one extension of monthly 

payments for not exceeding.months. The applicant may, at any 

time, take up any or all of the shares applied for by payment of the 
balance due. 


At any time prior to the final payment, the applicant may elect, by 
written notice, to have his contract cancelled as to any or all of the 
shares applied for, in which case he will be refunded the amount paid in, 

with interest at the rate of.(. %) per cent per annum; or, 

he may take up the number of shares which the amount paid in, plus 

interest at the rate of ...(.%) per cent per annum, will pay 

for in full, any balance to be refunded in cash. However, if, on the day of 
such cancellation, the last sale of the stock is made on the American Stock 
Exchange at a price less than the price to be paid for the shares (includ¬ 
ing adjustment for accrued dividends), the applicant will be charged with 

the difference. The.Company reserves the right to reject 

any application under either option, or to accept it for a lesser number 
of shares, and to withdraw this offer at any time without notice, and to 
cancel the application, with refund under the above terms, in case of an 
unadjusted difference with the applicant, or if a monthly payment is not 
received within.months after it is due. 


Dated 


, 19.... 


.Company 

B y. 

President 


Form 737—Notice of allotment of shares • 

.Company 


.City,.State 

Dear.. 

Respecting your recent subscription to.(.) shares of 


the capital stock of.Company, you have been allotted 

• * . .(.) shares, and your subscription has been accepted to 

this extent. The following is a statement of your account: 
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1. Number of shares allotted (.) at $30 per share. $ . 

2. Paid at time of subscription.$. 

Paid since filing of subscription. $. $. 

Balance due or (if item No. 2 exceeds item No. 1) 

amount of overpayment. $. 

Payment of balance due on allotted shares is due and payable by 
.,19-- at the office of the undersigned bank. 

Check for overpayment, if any, will be sent on or about. 

••••>19 . 

The undersigned will be prepared to deliver on.. 

19...., definitive or temporary stock certificate for the number of shares 
allotted. 

Yours very truly. 


{Insert name of bank) 

Depository for.Company 

Form 738 — Receipt for note and cash payment on subscription . 1B8 
No. Amount?. 

., 19* .. 

Received, of.. of. (City), . 

(State), the sum of.(?.) Dollars and note(s) for. 

(?.) Dollars of even date, all payable to the order of the. 

Company, in payment for.(.) shares of the capital stock 

of the.Company. 


{see reverse side) 

(The reverse side of the receipt contains a duplicate of the subscription contract.) 


Form 739 — Receipt for full payment of subscription price • 

. (City), . (State), .,19- 

Received, of.,.($.) Dollars in full 

payment for. (.) shares of stock of . 

Corporation. 


This receipt will be exchangeable, on surrender, for an engraved cer¬ 
tificate when said certificate is completed and ready for delivery. 

.Corporation 

By. 


President 


lQ&See Long v. Mayo, (1931) 156 Va. 185, 157 S.E. 767, in which it was held that a 
receipt for cash and note given in payment of stock may be construed as forming part of 
the contract of subscription. 
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Form 740—Transfer of subscription; assumption of liability by 
transferee; consent of corporation and other subscribers• 

Know All Men By These Presents, That I,.. in 

consideration of . ($.) Dollars, lawful money of the 

United States, to me paid before the ensealing and delivery of these pres¬ 
ents, the receipt whereof is hereby acknowledged, and for other good and 
valuable considerations, have sold, assigned, transferred, and set over, and 

by these presents do sell, assign, transfer, and set over unto. . 

my right, title, and interest as a subscriber to and an incorporator of 

.. a corporation organized under the laws of the State 

of.. to the extent of.(.) shares, and I do 

hereby request and direct the said Corporation to issue the certificate for 

said.(.) shares to and in the name of said.. 

or such other person as he may name. 

In Witness Whereof, I have hereunto set my hand and seal, this .... 
day of. ,19 . 

.(L.S.) 

Sealed and delivered in the presence of: 


In Consideration of the above transfer of subscription, I hereby assume 
all liabilities, obligations, and duties attached to said subscription for 
said.(.) shares of the capital stock of the said Corpora¬ 

tion, or devolving upon me by reason thereof. 

.(L.S.) 

Witness: 


The undersigned hereby consent to the foregoing Transfer of Subscrip¬ 
tion. 

Witness: Corporation 

. By. 

Witness: President 

.(L.S.) 

.(L.S.) 

.(L-S.) 

Original Subscribers to 
Capital Stock of 


Corporation 
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Form 741——Resolution of directors authorizing subscriptions to be 
taken for remaining unissued stock , and requiring part payment 
with subscription • 

Resolved, That subscriptions for the remainder of the authorized capi¬ 
tal stock at par, amounting to . (.) shares of unissued 

Common Stock, be opened forthwith at the office of the Company, and 
that each subscriber shall be required to pay to the Treasurer at least 

.(. %) per cent of the amount of his subscription in cash 

at the time of subscribing, the balance to be paid upon call made pursuant 
to the statutory and By-law requirements. 

Form 742—Resolution of directors appointing agent to receive sub - 
scriptions to capital stock . 

Resolved, That the . Trust Company be, and it 

hereby is, appointed the agent of this Company for the purpose of receiv¬ 
ing subscriptions to its capital stock and is hereby authorized to counter¬ 
sign any subscriptions, warrants, or receipts in the form approved by this 
Board, which shall have been signed by the Company’s Treasurer, or by its 
Assistant Treasurer; 

Resolved further. That all moneys received by the. 

Trust Company on such subscriptions be held subject to the order of this 
Company, to be paid out only upon checks signed by any two of the fol¬ 
lowing officers: ., President; .. Vice- 

President; .. Treasurer; and.. Assistant 

Treasurer. 

Form 743—Resolution of directors refusing to accept subscriptions. 

Resolved, That the following subscriptions to the Common Stock of 
this Corporation be refused, and that the Secretary be, and he hereby is, 
directed to notify the persons concerned of this action of the Board. 

Name of Subscriber Address Shares 


Form 7 #—R esolution of directors authorizing partial release of 
subscribers. 1 * 9 

159 This resolution must have the unanimous consent of the stockholders. Generally, 
subscriptions for corporate stock cannot be canceled so as to release stockholders with¬ 
out the consent of all stockholders or subscribers in the absence of special adequate 
reason and consideration for cancellation and release. Marcuse v. Board-Grace Arcade 
Corp., (1935) 164 Va. 553, 180 S.E. 397. See also 4 Fletcher, Encyc. Corporations, 1743, 
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Resolved, That all subscribers who subscribed to the Common Stock of 

this Corporation prior to the .... day of.. 19... •* be, and 

they hereby are, authorized to surrender one-half of the amount of stock 
subscribed for, or as much less as they may prefer, and the installments paid 
heretofore by said persons on account of the subscription price shall be 
applied as if they had been made upon the amount of the subscription 
retained, and shall be credited to them accordingly; provided that, if any 
subscribers to the stock of this Corporation who surrender one-half or 
other part of their subscription shall omit to pay any installment that may 
be hereafter called for, on the amount retained, such subscribers shall be 
considered as having waived this offer, and shall be bound for the amount 
of Common Stock originally subscribed for. 

Form 745—Resolution of stockholders ratifying release of sub • 
scribers by the corporation . 

Resolved, That the action of the Board of Directors of this Corpora¬ 
tion, releasing subscribers from their subscriptions to stock of this Cor¬ 
poration, as expressed in a resolution adopted by the Board of Directors 
on the .... day of. . 19.. . ., which resolution reads as fol¬ 

lows: 

(Here insert Form 744) 

be and the same hereby is approved. 

Form 746—Resolution of stockholders releasing conditional sub - 
scribers upon inability of corporation to meet condition. 

Whereas, at and before the organization of this Company, the follow¬ 
ing parties agreed to subscribe for the Common Stock of this Company, 
in the amounts set opposite their names—to wit: 


“A” . 

... .shares 

" B ” . 

... ... sharps 

“C” . 

... ... sharps 

“D” . 

.shares 


and 

Whereas, the said “A” and “B” subscribed for the number of shares 
of stock set opposite their respective names as above, upon the condition 
that the same should be paid for in services to be rendered this Corpora¬ 
tion in the construction of a fourteen-story building to be located at the 

La Fayette County Monument Corp. v. Ryland, (1891) 80 Wis. 29, 49 N.W. 157, holding 
that the directors have no power to release subscribers to stock from payment of their 
subscriptions. See Form 745. 
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comer of.and.Streets in the City of., 

State of., and the said W C W and subscribed for the num¬ 

ber of shares of stock set opposite their respective names as above, upon 
the condition that the Company would proceed forthwith to erect the 
said building upon said lot, and the said “C” and “D” have paid in upon 
said stock subscriptions the following amounts—to wit: 

“C” . $ . 

“D” . % . 


and 

Whereas, it has become unnecessary for “A” and “h” to render the 
Corporation that it is not expedient at this time to proceed with the erec¬ 
tion of said building, in view of the fact that a sufficient amount of stock 
has not been subscribed to enable the Corporation to proceed therewith, 
and 

Whereas, it has become unnecessary for ‘A” and “B” to render the 
services with which they were to pay for their respective subscriptions, 
be it 

Resolved, That each of the subscribers to the Common Stock of this 
Corporation above mentioned be, and he hereby is, released from any 
and all liabilities on his subscription to the stock of this Corporation, it 
being recognized by the stockholders of this Corporation that the Cor¬ 
poration is unable to fulfill the conditions upon which said subscriptions 
were made, and 

Resolved Further, That the Treasurer be, and he hereby is, authorized 

and directed to remit to “C” the sum of.($.) Dollars and 

to “D” the sum of.($.) Dollars being the amounts paid 

in upon said stock subscriptions by the said *'C” and “D” respectively. 















CHAPTER 


ISSUANCE OF CAPITAL 
STOCK; STOCK PURCHASE 
WARRANTS AND OPTIONS 


CONTENTS 


ISSUANCE OF STOCK 


Power of corporation to issue capital stock, 
847 

Issuance of authorized stock, 848 
Registration of stock under Securities Act 
of 1933, as amended, 849 


Private placement, 850 
Registration of stock under Securities Ex¬ 
change Act of 1934, 8r,o 
Underwriting the issuance of stock, 852 
Listing stock on an exchange, 853 


CONSIDERATION FOR STOCK 


Nature of consideration to be paid for 
stock, 854 

Payment for stock in services, 855 
Payment for stock in notes, 857 
Payment for stock in property, 859 
Kinds of property acceptable in payment 
of stock, 859 

Procedure in authorizing issuance of stock 
for property, 861 

Method of valuing property received for 
stock, 862 

Tests to determine accuracy of valuation 
of property received for stock, 863 
Liability of directors upon issuance of 
stock for overvalued property, 864 
Obligations of corporation upon issuance 
of stock for overvalued property, 864 


Rights of subscribers and stockholders 
upon issuance of stock for overvalued 
property, 865 

Liability of holders of watered stock to 
creditors, 86G 

Rights of transferees of overvalued stock, 
867 

Liabilities of transferees of watered stock 
to creditors, 868 

Amount of consideration for par value 
stock, 869 

Amount of consideration for no-par shares, 
870 

Sale of shares of same issue of no-par value 
stock to different subscribers at different 
prices, 872 

Amount of consideration for treasury 
stock, 872 


845 



846 


ISSUANCE OF STOCK AND WARRANTS 


STOCK PURCHASE WARRANTS 


Nature of stock purchase warrants, 873 
Distinction between stock purchase war¬ 
rant and right to subscribe, 873 
Distinction between stock purchase war¬ 
rant and right of conversion, 874 
Purpose of stock purchase warrants, 874 
Issuance of stock purchase warrants, 875 
Protection of rights of warrant holders, 

875 


Form of warrant, 877 
Warrants for purchase of fractional shares, 
878 

Time within which warrants may be exer¬ 
cised, 878 

Manner of exercising the warrant, 878 
Stock to meet exercise of warrants, 879 
Purchase and sale of warrants, 880 


OPTIONS TO PURCHASE STOCK 

Nature of options to purchase stock, 880 Employee stock option, 882 



CHAPTER 19 


Issuance of Capital Stock; Stock 
Purchase Warrants and Options 


ISSUANCE OF STOCK 

Power of corporation to issue capital stock. The power of a 
corporation to issue capital stock must be expressly conferred upon 
it cither by the general corporation law under which it is organ¬ 
ized or by the articles of incorporation . 1 The articles of incorporation, 
by stipulating the number of shares authorized, fix the maximum 
amount of stock that the corporation may issue . 2 After the corporation 
has issued the full amount of its authorized capital stock, it cannot 
issue any more stock unless it increases the amount of its capital 
stock in the manner prescribed by law . 3 After an additional issue is 
authorized, the laws that apply to the original issue generally apply 
to the additional issue . 4 If stock is issued in excess of the maximum 
fixed in the certificate or articles of incorporation, without increasing 
the amount of the authorized capital stock pursuant to the statute, 
the stock is void/’ even if it is in the hands of a bona fide purchaser 
for value. 

Stock that the corporation has the power to issue, but that it 


1 Bodell v. General Gas & Elcc. Corp., (1927) 15 Del. Ch. 420, 140 A. 264; Savic v. 
Kramlich, (1932) 52 Idaho 156, 12 I\(ad) 2G0; Lewis v. Oscar C. Wright Co., (1930) 234 
Ky. 814, 29 S.W.(2d) 566; Reno Oil Co. v. Culver, (1901) 60 App. Div. 129, 69 N.Y, 
Supp, 969. 

^Mitchell v. Mitchell Woodbury Co., (1928) 263 Mass. 160, 160 N.E. 539. In some 
jurisdictions, a permit from some state commission or designated state official may be 
required before stock can be issued. Kress v. Tooker-Jordan Corp., (1930) 103 Cal. App. 
275, 284 I\ 685. 

8 Commissioner of Banks v. Tremont Trust Co., (1927) 259 Mass. 162, 156 N.E. 7; 
Bahr v. Breeze Corp., (1940) 127 N.J. Eq. 257, 12 A.(2d) 678; Larsen v. The Lilly Estate, 
( l 949 ) 34 Wash. (2d) 39, 208 P.(2d) 150, 10 A.L.R.(2d) 580. 

4 State ex rel. Weede v. Iowa Southern Utilities Co., (1942) 231 Iowa 784, 2 N.W.(2d) 
37 «- 

BScovill v. Thayer, (1881) 105 U.S. 968; Crawford v. Twin City Oil Co., (1927) 216 
Ala. 216, 113 So. 61; Taylor v. Lounsbury-Soule Co., (1927) 106 Conn. 41, 137 A* 159; 
Pruitt v. Oklahoma Steam Baking Co., (1913) 39 Okla. 509,135 P. 730. 
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issues irregularly, is valid so far as the holder is concerned, and in 
a suit for the payment of the stock, the stockholder may not defend 
on the ground that the stock was irregularly issued. The state alone 
may raise the question of irregularity. 6 

Issuance of authorized stock. The power to authorize the is¬ 
suance of stock is usually vested in the board of directors. 7 Action 
in regard to the issuance of stock must be taken by the directors 
at a valid meeting, regularly called. However, if all the stockholders 
and directors are present and concur in the authorization of an 
issue of stock, formal action by the board of directors is unnecessary. 
In such a case the board will be presumed to have ratified the action 
of the stockholders, although actually it did not give the matter any 
formal consideration. 8 The kind of stock to be issued, the considera¬ 
tion for which the stock is to be issued, and the manner of issuing 
the stock are governed by the laws of the state in which the corpora¬ 
tion is organized," by the certificate of incorporation, and by the 
provisions of the by-laws of the corporation. The requirements must 
be met by those authorizing issuance. 

The resolution adopted by the directors authorizing the issuance 
of stock should contain the following information: (i) the kind of 
stock to be issued; (2) the amount to be issued; (3) the price at which 
the stock is to be sold; (4) the consideration to be received for the 
stock; (5) the terms of the sale; and (6) authority for the proper offi¬ 
cers to issue and deliver the certificates of stock upon payment. 

Under the corporation laws of some states, it is necessary for the 
corporation to file a certificate with the Secretary of State or some 
other designated official, showing that the directors have authorized 
the issuance of stock (or have issued stock) and giving other required 

6 Upton v. Tribilcock, (1875) 91 U.S. 45; In re Rombach it Co., (1926) 9 F.(2d) 359; 
Randall v. Mickle, (1931) 103 Fla. 1229, 138 So. 14, 141 So. 317. Compare Benedict v. 
Anderson, (1934) 70 F.(ad) 227. 

7 Rice & Hutchins v. Triplex Shoe Co., (1929) 16 Del. Ch. 298, 147 A. 317; Elliott v. 
Kern, (1928) 90 Ind. App. 453, 161 N.E. 662. 

8 Fitzpatrick v. O’Neill, (1911) 43 Mont. 552, 118 P. 273. In East Lake Lumber Co. v. 
Van Gorder, (1919) 105 N.Y. Misc. 704, 174 N.Y. Supp. 38, it was held that no formal 
resolution was necessary for the issuance of stock, where the stock was in fact issued 
as a result of corporate action, acquiesced in by the stockholders, and was part of the 
very plan and purpose which underlay the formation and organization of the cor¬ 
poration. See also Belle Island Corp. v. MacBean (1946) 27 Del. Ch. 261, 49 A.(ad) 5. 

® Young v. Titcomb, (1929) 268 Mass. 14, 167 N.E. 286. 
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information. 10 Under the blue-sky laws of some states, certain corpo¬ 
rations are required to obtain authority from a designated state com¬ 
mission or officer before stock authorized to be sold and issued by 
proper authority of the corporation may actually be issued. 11 

Registration of stock under Securities Act of 1933, as amended. 
Before any action is taken on the disposition of stock, it is important 
to determine whether or not the sale of the securities is subject to the 
federal Securities Act of 1933, as amended. 12 The purposes of this 
Act are: (1) to provide full and fair disclosure to prospective investors 
of the character of the new offerings of securities, and (2) to prevent 
fraud and misrepresentation in the sale of the securities. 

To effect the first purpose, the Act requires that, before new offer¬ 
ings of securities may be made to the public through the mails or 
through the channels of interstate commerce, the securities must, 
with certain exceptions, be registered with the Securities and Ex¬ 
change Commission by the filing of a registration statement. This 
statement must contain certain specified details regarding the securi¬ 
ties, calculated to enable the buying public to judge the value of the 
security offered. The accounting expenses involved in ascertaining 
the information required for registration may be minimized by issu¬ 
ing the securities immediately after the end of the fiscal year when 
current financial statements are available. The Act also requires the 
use of prospectuses containing information similar to that contained 
in the registration statement. Civil liabilities and criminal penalties 
are imposed for noncompliance with registration and prospectus re¬ 
quirements. To effect the second purpose, the Act imposes civil lia¬ 
bilities and criminal penalties for the sale of any securities by means 
of fraud or misrepresentation. 

The primary duty of registering the securities would appear to 
rest with the issuer of the securities. However, any person who sells 

10 Clark v. Millsap, (1926) 197 Cal. 765, 242 P. 918. In Black v. Taft, (1933) 284 Mass. 
77. 187 N.E. 96, an issue of stock was held illegal because no certificate of issue had been 
filed with the commissioner of corporations as required by statute. For a criticism of 
the decision in this case, see 82 U. Pa, L. Rev. 284. Contra: Chicago Title Co. v. Central 
Republic Trust Co., (1939) 299 Ill. App. 483, 20 N.E.(2d) 351. 

u For a discussion of the effect of the sale of securities in violation of blue-sky laws, 
see 23 Minn. L. Rev. 828. 

12 For complete information regarding the Securities Act of 1933, as amended, see 
Prentice-Hall Securities Regulation . 
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an unregistered security that should have been registered may be 
liable to the purchaser. Penalties are also imposed on anyone who 
sells securities in interstate transactions or through the use of the 
mails unless a required registration statement is in effect. 

Private placement. The Securities Act of 1933, as amended, per¬ 
mits the sale of securities without registration if the sale is not a pub¬ 
lic offering. 13 Corporations frequently sell their new securities di¬ 
rectly to one, or a few, institutional investors under this exemption 
from the registration provision. This method of financing has several 
advantages that should be weighed: (1) The financing may be ac¬ 
complished more rapidly since the process of registering the security 
and marketing it to a large number of persons is unnecessary. (2) Ex¬ 
penses are smaller than the usual expenses of public sale. (3) The 
credit of the issuing corporation may be enhanced by a private sale 
to an institutional investor that, enjoys a reputation of prudent in¬ 
vestment policy. (4) Corporate financial adjustments are less cumber¬ 
some if there is a smaller number of creditors and shareholders. 

The disadvantages are usually: (1) The unregistered securities are 
less marketable in the hands of the investor. (2) The corporation can 
not easily make beneficial transactions in such securities. 

Registration of stock under Securities Exchange Act of 1934. 14 
In addition to registration of stock under the Securities Act of 1933, 
as amended, it must also be determined whether or not registration 
is required under the Securities Exchange Act of 1934, as amended. 
The purposes of the Securities Exchange Act of 1934 are: (1) to com- 

18 The general criteria to be considered in determining whether an issue is a public 
offering are: (1) the number of offerees and their relationship to each other and to the 
issuer; (2) the number of units offered; (3) the size of the offering; and (4) the manner 
of offering. See Securities Act Release No. 285 (1935); “Executive Compensation and 
Federal Securities Legislation/' 55 Mich. L. Rev. 1115, which discusses cases deciding 
whether an offering to employees is a public offering. The United States Supreme 
Court has decided this specific question on the basis of whether or not the employee- 
investors arc of a class of persons who need the protection of the registration provisions 
of the act. SEC v. Ralston Purina Co., (1953) 346 U.S. 119, 73 Ct. 981. See also 12 
So. Calif. L. Rev. 473. 

If the investor intends to resell the security, or if there is a high degree of probability 
that a resale will be made, it is a public offering. The fact, however, that the securities 
are later sold by the investor will not, per se, make the original sale a public offering. 
A corporation should satisfy itself that the prospective investor does not intend to resell 
and should require a signed certificate so stating or promising. 

14 For complete information regarding the Securities Exchange Act of 1934, as 
amended, see Prentice-Hall Securities Regulation. 
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pel corporations to furnish adequate information regarding securities 
publicly traded in, (2) to control unfair use of information by corpo¬ 
rate insiders, and (3) to regulate securities exchanges and markets. 
The Act also seeks to prevent unfair practices on such exchanges and 
markets, and to prevent the use of credit in financing excessive specu¬ 
lation in securities. 

Information by corporation. The Securities Exchange Act of 1934 
requires the registration under the Act of securities listed on an ex¬ 
change, and the furnishing of periodical and other reports. Registra¬ 
tion is effected by filing, with the exchange on which the security is 
listed, a registration statement containing certain information and 
accompanied by certain documents listed in the Act. Duplicates of 
the registration statement are filed by the exchange with the Securi¬ 
ties and Exchange Commission. Ordinarily only issued securities may 
be registered. Unissued securities may be registered only when neces¬ 
sary in the public interest or for the protection of investors. An issuer 
of a registered security must file with the exchange information and 
documents necessary to keep current the information and documents 
filed in registering the securities. Duplicate originals are to be filed 
with the Commission as required. The issuer must also file annual 
and other reports as prescribed by the Commission. The Act makes 
it unlawful for a member of an exchange, or for a broker or dealer, to 
effect a transaction in any security on a registered exchange unless 
the security is registered under the Securities Exchange Act. The 
Act also provides that a registered security may be withdrawn from 
an exchange listing in accordance with the rules of the exchange and 
upon terms that the Commission imposes to protect the investors. 

Control of acts of insiders. Corporate “insiders” whose acts and 
transactions are controlled by the Securities Exchange Act of 1934 
include owners of more than 10 per cent of any class of registered 
equity securities, 15 and all directors and officers of a corporation hav¬ 
ing registered equity securities. Control is exercised by requiring 
such insiders to file periodic statements with the exchange and with 

*8 The expression "equity security" is primarily intended to mean "stock." It also 
includes (1) bonds convertible into stock, (2) bonds carrying warrant or right to sub¬ 
scribe to stock, (3) any warrant or right to subscribe to stock, and (4) any other similar 
security that the Commission may, by rules and regulations, treat as an equity security. 
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the Commission, showing the amount of securities owned by them 
and any changes in ownership. Profits realized from the purchase 
and sale of such securities by corporate insiders within any period 
of less than six months are recoverable by the corporation. The Act 
further regulates the acts of insiders by prohibiting them from selling 
stock of their company “short” or “against the box,” and by making 
solicitation of proxies in respect to registered securities subject to 
rules and regulations of the Commission. 

Regulations of securities exchanges and markets . All exchanges 
must be registered with the Commission as national securities ex¬ 
changes, except small exchanges exempted by the Commission on 
application. The Act makes it unlawful for a broker, a dealer, or an 
exchange to use the mails or the channels of interstate commerce 
for the purpose of using a facility of an exchange to effect or report 
a transaction in a security, unless the exchange is registered. The Act 
also regulates brokers and dealers trading in over-the-counter mar¬ 
kets. No broker or dealer may use the mails or the channels of inter¬ 
state commerce to effect a transaction in any security otherwise than 
on a registered exchange, unless such broker or dealer is registered 
with the Securities and Exchange Commission in accordance with 
its rules. 

Underwriting the issuance of stock. The general purpose of 
underwriting an issue of stock is to guarantee through bankers 10 
the successful flotation of the securities. 17 An issue of stock may be 

10 Issuance and sale of a new issue of stock may be underwritten by the stockholders 
themselves. See Weichsel v. Jones, (1937) (Tex. Civ. App.) 109 S.W.(2d) 332, involving 
such an underwriting agreement. 

17 StrictJ y speaking, an underwriting is an agreement to purchase shares not taken 
up upon a public sale. Marine Nat'l Exchange Bank v. Kalt-Zimmers, (1934) 893 U.S. 
540, 55 S. Ct. 85; Bone v. Hayes, (1908) 154 Cal. 759, 99 P. 172; Stewart v. G. L. Miller 
* Co., (1926) 161 Ga. 919, 132 S.E. 535; International Products Co. v. Vail’s Estate, (1984) 
97 Vt. 318, 123 A. 194; Fraser v. Home Tel. & Tel. Co., (1916) 91 Wash. 253, 157 P. 698. 
See also 28 Colum. L. Rev. 634; Masslich, "Financing a New Corporate Enterprise.” k 
III. L. Rev. 70-78. 

An underwriting agreement must be distinguished from a subscription agreement. 
In a subscnption agreement, the signer unqualifiedly obligates himself to take the 
amount of securities designated. In the underwriting agreement, the obligation is to 
take only what is unsold. See Positype Corp. v. Flowers, (1930) 36 F.(ad) 617, in which 
an agreement designated as an "underwriting syndicate agreement” was held to be a 
subscription contract. See also In re Danville Hotel Co., (1930) 38 F.(ad) 10; Positype 
Corp. v. Mahin, (1929) 32 F.(sd) 202; Bush v. Stromberg-Carlson Tel. Mfg. Co., (1914) 
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underwritten whether or not the new securities are first offered to 
existing stockholders. 18 One of two methods may be used to effect 
distribution of the stock with the aid of bankers: (1) distribution of 
the securities to the public after the banker or a group of bankers 
has purchased the issue of stock outright from the corporation, or 
has received an option thereon, or has been authorized to act as sell¬ 
ing agent; or (2) agreement between the corporation and the bankers, 
before the securities are offered to the corporation’s stockholders, that 
in the event all the stock offered is not taken up, the bankers or 
underwriters will purchase the remaining stock from the corpora¬ 
tion. 19 

The arrangement between the corporation and the bankers is re¬ 
duced to a written contract, usually in the form of a letter. The 
contract may be signed by each of the bankers in the group that is 
underwriting the security issue, or by one banker as agent and repre¬ 
sentative of the rest of the purchasing group. Each of the bankers 
assumes a definite contractual liability to take a fixed proportion of 
the security issue. 

The contract entered into by the corporation with the bankers 
must be duly authorized by proper corporate action. Whether the 
stockholders or the directors must approve the underwriting arrange¬ 
ment depends upon the nature of the financing and upon the pro¬ 
visions of the statute, charter, or by-laws governing the corporation. 

Listing stock on an exchange. Whether or not stock should be 
listed on an exchange is a question of policy 20 to be determined by 


For a discussion of the difference between the relation of a corporation to an under¬ 
writer and to a subscriber, see "The Nature and Function of Underwriting Agreements/* 
79 U. Pa. L. Rev. 941. 

is For a discussion of the method of distributing securities through underwriting, see 
Gerstenberg, Financial Organization and Management, p. 387, et seq. 

l»For a discussion of underwriting agreements under the Securities Act of 1933. see 
Lockwood and Anderson, “Underwriting Contracts within Purview of Securities Act 
of 1933, with Certain Suggested Provisions/* 8 Geo. Wash. L. Rev. 33. 

20 Among the elements to be considered in determining whether or not stock should 
be listed on a stock exchange, in order to create a market for the stock, are the size 
of the company's business, the soundness of its financial and business record, the geo¬ 
graphical distribution of its stockholdings, the size of the issue, etc. If the company is 
large, its financial and business record sound, its capital stock distributed over a wide 
geographical area, and its policies or program requires the employment of large amounts 
of capital, its management may find it advantageous to list the stock on a stock ex¬ 
change. 
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the board of directors. 21 The details of listing are generally attended 
to by the secretary of the corporation, often with the aid of bankers 
or attorneys familiar with the procedure. These details include con¬ 
ferences with the Committee on Listing of the particular exchange, 
and the preparation and filing of the formal application for listing. 
If the securities of which the additional amount to be issued is a part, 
have not previously been listed on the exchange, an application for 
original listing will be filed with the exchange. If securities previously 
issued have been listed, it will be necessary to file an application for 
listing of the additional amount to be issued. Under the requirements 
of the New York Stock Exchange and other exchanges, when appli¬ 
cation is made to list stock, the applicant must agree to make appli¬ 
cation to the stock exchange for the listing of additional amounts of 
listed securities, sufficiently prior to the issuance thereof to permit 
action in due course upon such application. 


CONSIDERATION FOR STOCK 

Nature of consideration to be paid for stock. The corporation 
must receive a consideration for the issuance of stock, 22 the nature 
of which is in most states indicated by the statutes. If no special 
provision is made as to the kind and quality of consideration for 
which no-par stock may be issued, and if the laws of the state indicate 
the nature of the consideration for which stock shall be issued, the 
provision would apply both to no-par stock and to stock with par 
value. 23 

The usual statutory provision is that stock may be issued for 


21 For the form of a resolution authorizing application for listing stock on the New 
York Stock Exchange, see page 409. 

22 Stock issued without consideration was held void in Kahle v. Stephens, (1931) 214 
Cal. 89, 4 P.(ad) 145. See also Rice & Hutchins v. Triplex Shoe Co., supra (Note 7); 
Bryan v. Northwest Beverages, (1939) 69 N.D. 274, 285 N.W. 689. But stock issued with¬ 
out consideration may nevertheless confer rights as stockholders on bona fide holders 
for value. B. & C. Elec. Consir. Co. v. Owen, (1917) 176 App. Div. 399, 163 N.Y. Supp. 
31, aff’d, (1919) 227 N.Y. 569, 126 N.E. 927. See, however, Kittinger v. Churchill, (1936) 
2 49 App. Div. 703, 292 N.Y. Supp. 51. 

23 Cohen v. Beneficial Industrial Loan Corp., (1946) 69 F. Supp. 297; Bodell v. Gen¬ 
eral Gas & Elec. Co., supra (Note 1). 
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money, services, or property. 24 This provision docs not prevent the 
corporation from issuing stock as a dividend out of surplus; 25 or from 
issuing a new prior preferred stock in exchange for outstanding pre¬ 
ferred and common stock. 20 

A stock option plan which permits employees to purchase stock at 
a fixed price requires some consideration, which may be found in the 
fact that the employee, to exercise his rights in the plan, must con¬ 
tinue in the employ of the company. 27 Stock issued in satisfaction of 
a judgment in a consent decree docs not meet the requirement, if the 
judgment satisfied was without adequate consideration of the kind 
required by the Constitution or statute. 28 The corporation, in the 
absence of a statutory or other express provision to the contrary, may 
issue stock for property or services, 29 provided that the corporation 
has the express or implied power under its charter to acquire the 
property taken or contracted to be taken in payment for the stock, 
and to contract for the labor; and provided further that the action 
of the corporation in issuing the stock for such consideration is taken 
in good faith and is not a fraud upon other stockholders or creditors. 30 

Payment for stock in services. In many states the statutes provide 
that stock may be issued only for “money paid, labor done, and prop¬ 
erty actually received.” Promotional services, according to the ma¬ 
jority rule, are not “labor done” which the corporation can pay for by 
the issuance of stock. 31 Nonpromotional services such as legal services 

24 Rice & Hutchins v. Triplex Shoe Co., supra (Note 7). Where a corporation is per¬ 
mitted by law to issue stock only for money or property, stock issued for anything else 
is void. Thoms v. Sutherland, (1931) 52 F.(2d) 592. 

25 Gearhart v. Lee-Clay Products Co., (1941) 287 Ky. 316, 152 S.W.(2d) 1003; Whetsel 
v. Forgey, (1929) 323 Mo. 681, 20 S.W.(2d) 523. 

26 Topkis v. Delaware Hardware Co., (19.38) 23 Del. Ch. 125, 2 A.(2d) 14; Francke 
v. Axton Fisher Tobacco Co., (1942) 289 Ky. 687, 160 S.W.(2d) 23; Johnson v. Lam- 
precht, (1938) 133 Ohio St. 567, 15 N.E.(2d) 127. 

27 Holthusen v. Budd Mfg. Co., (1943) 53 F. Supp. 488; Frankel v. Donovan, (1956) 
(Del. Ch.) 120 A.(2d) 311; Meshel v. Phoenix Hosiery, (1957) 137 N.Y.L.J. No. 94, p. 0; 
Diamond v. Davis, (1942) 38 N.Y.S.(2d) 103 (N.J. law). 

28 Mudd v. Lanier, (1945) 247 Ala. 363, 24 So.(2d) 550. 

29 Parrish v. American Ry., etc. Corp., (1927) 83 Cai. App. 298, 256 P. 590. 

30 Coffin v. Ransdell, (1887) 110 Ind. 417, 11 N.E. 20; Reed 8c Fibre Products Corp. v. 
Rosenthal, (1927) 153 Md. 501, 138 A. 665; Thomas v. Scoutt, (1927) 115 Neb. 848, 215 
N.W. 140; New Bern Tire Co. v. Kirkman & Cobb, (1927) 193 N.C. 534, 137 S.E. 585; 
Crumley v. Crumley Business College, (1927) 120 Ore. 306, 252 P. 85; Macbeth v. Ban- 
field, (1904) 45 Ore. 553, 78 P. 693. 

31 Du Pont v. Ball, (1918) 11 Del. Ch. 430, 106 A. 39; Cooney v. Arlington Hotel Co., 
( 1 9 1 7 ) 11 Del. Ch. 286, 101 A. 879, mod. on other grounds; Kimmel Sales Corp. v. 
Lauster, (1938) 167 N.Y. Misc. 514,4 N.Y.S.(2d) 88, and cases cited therein. 
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in preparing the charter and by-laws, however, have been considered 
adequate consideration. In other states the effect of the statute is to 
make the stock voidable rather than void and the defect can be cured 
by shareholder ratification after full disclosure. 32 Any issue to pro¬ 
moters to be valid must be free from fraud and concealment. 

There is also some difference of opinion as to whether stock may 
be issued for services to be rendered in the future. Some cases have 
held that, under a statute which prohibits the issuance of stock except 
for money paid, labor done, or property actually received, services to 
be rendered in the future cannot be a valid consideration for the issu¬ 
ance of fully paid, nonassessable shares. 33 Shares of stock, however, 
may be issued for services to be rendered so long as they are not 
marked “fully paid” until the services have been rendered. 34 There is 
some authority that supports the issuance of stock for services to be 
performed in the future if the transaction is bona fide. 35 A corpora¬ 
tion cannot legally issue stock to a person upon the sole consideration 
that that person’s name may be used in the corporation, 36 that he shall 
act as president for the ensuing year, or that the corporation shall have 
the benefit of his business and financial standing. 37 

Where the validity of the issuance of capital stock for past, present, 
or future services is recognized, it is, of course, conditioned upon re- 


32 Blish v. Thompson Automatic Arms Corp., (1948) 30 Del. Ch. 538, 64 A.(2d) 581, 
comment, 63 Harv. L. Rev. 351; Bryan v. Northwest Beverages Inc., supra (Note 22): 
Denis v. Nu-Way Puncture Cure Co., (1919) 170 Wis. 333, 175 N.W. 95. All stockholders 
must be given notice that they will be called on to ratify the issue. Blair v. F. H. Smith 
Co., (1931) 18 Del. Ch. 150, 156 A. 207. See also State v. Beilin, (1935) 55 R.I. 374, 181 
A. 804. As to non-promotional preincorporation services, see Hackney v. York, (1929) 
(Tex. Civ. App.) 18 S.W.(2d) 923. 

33 Blair v. F. H. Smith Co., supra (Note 32); Scully v. Automobile Finance Co., (1920) 
12 Del. Ch. 174, 109 A. 49; Rice & Hutchins v. Triplex Shoe Co., supra (Note 7); Mas 
Patent Bottle Corp. v. Cox, (1932) 163 Md. 176, 161 A. 243; B. & C. Electrical Constr. 
Co. v. Owen, supra (Note 22). 

34 Scully v. Automobile Finance Co., supra (Note 33). 

85 Shannon v. Stevenson, (1896) 173 Pa. St. 419, 34 A. 218, in which it was stated, in 
dictum, that a proviso that no stock shall be issued “except for money, labor done, or 
money or property actually received" does not prevent either payment for bona fide 
labor or services to be thereafter rendered, or contracts to pay in advance for property 
to be furnished. See also Vogelcr v. Punch, (1907) 205 Mo. 558, 103 S.W. 1001; Vine- 
land Grape Juice Co. v. Chandler, (1912) 80 N.J. Eq. 437, 85 A. 213. 

The power of a corporation to compensate its agents and officers for services rendered 
by the issuance of stock is implied from its power to allow suitable compensation to 
such agents and officers. Rogers v. Guaranty Trust Co., (1932) 60 F.(ad) 114. 

33 Bowen v. Imperial Theatres, (1922) 13 Del. Ch. 120, 115 A. 918. 

87 B. & C. Electrical Constr. Co. v. Owen, supra (Note 22). 
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ccipt by the corporation of services reasonably worth the face value of 
the stock given therefor. Principles governing the issuance of capital 
stock for overvalued property are equally applicable to the issuance of 
stock for overvalued services. 3 ” 

In some states in which capital stock is issued for a consideration 
other than money, the directors are required to state, by resolution, 
their opinion of the actual value of the consideration, other than 
money, for which the issue is authorized. Some states require a state¬ 
ment to be filed in the office of a designated state official, setting forth 
the valuation of the services or property received for stock issued. A 
resolution should in such cases be passed either by the directors or by 
those having authority to authorize the issuance of stock, showing 
the price paid or to be paid for the labor for which the stock is to be 
issued. It is good practice to present, adopt, and record such a resolu¬ 
tion in the minutes of the corporation, even where no formal resolu¬ 
tion evaluating the labor done is required by statute. 39 

Payment for stock in notes. In a few states, the statutes spe¬ 
cifically provide that a promissory note shall not be accepted in pay¬ 
ment for stock. These statutes apply to stock issued after the corpora¬ 
tion is a going concern, as well as to stock issued before organiza¬ 
tion. 40 In states where there is no such express prohibition against 
the acceptance of notes but where the statute provides that stock may 
be issued only for money, labor done, or property actually received, 
the courts have differed in their decisions as to whether or not a prom¬ 
issory note can be included in the term “property actually re¬ 
ceived.” 41 Decisions fall, generally, into two groups. In the first group 
are those cases that regard a note as personal property and hence a 
valid consideration for the issuance of stock. 42 In the second group 

88 Chouteau, Harrison & Valle v. Dean, (1879) 7 Mo. App. 210. 

89 See Bowen v. Imperial Theatres, supra (Note 36). 

40 Graves v. Commissioner, (1953) 202 F.(2d) 286, cert, denied, 346 U.S. 812, 74 S. Ct. 
21; Merchants Bank & Trust Co. v. Walker, (1942) 192 Miss. 737, 6 So. (2d) 107. See also 
State v. Stookey, 95 Ohio App. 97, 113 N.E.(2d) 254. 

4 1 See Paskus, *‘The ‘Illegal’ Creation of Shares in Return for Notes/’ 39 Yale L.J. 
706; Waterman, “The Creation of Corporate Shares in Return for Promissory Notes/’ 7 
Texas L. Rev. 215. 

42 See Pacific Trust Co. v» Dorsey, (1886) 72 Cal. 55, 12 P. 49; Meholin v. Carlson, 
(1910) 17 Idaho 742, 107 P. 755; German Mercantile Co. v. Wanner, (1913) 25 N.D. 
479, 142 N.W. 463; Empire Holding Corp. v. Coshow, (1935) 150 Ore. 252, 41 P.(2d) 
426; Schiller Piano Co. v. Hyde, (1917) 39 S.D. 74,162 N.W. 937. 
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are those that ordinarily regard the note merely as a promise to pay 
and not as property , 43 but if something in addition is given with the 
note, such as the indorsement of a financially responsible person or a 
valid first mortgage on real estate, the note is considered as property 
and sufficient consideration to support the issue of stock . 44 In juris¬ 
dictions following the second line of decisions, if the stock is not ac¬ 
tually issued and the purchaser is not recognized as a stockholder un¬ 
til after the note has been paid, there is no violation of the provision 
prohibiting the issuance of stock other than for money, labor done, 
or property actually received . 45 

Although a note may not be a valid payment for stock, the note 
and the stock issued for it are not necessarily void . 46 Inasmuch as the 
provision in the statute prohibiting the issue of stock for anything 
but money, services, or property is not intended for the relief of sub¬ 
scribers to whom stock has been issued for their notes, but for the 
protection of the corporation, its stockholders, and creditors, the 
notes may be enforced by the corporation against the makers . 47 How¬ 
ever, in at least one jurisdiction, such notes are not enforceable by 
the corporation or holders who knew that the note was given for 
stock . 48 

43 Teehan v. United States, (1928) 25 F.(ad) 884, states the rule applying in these 
cases: “It is settled law that, where a statute or a constitutional provision permits a 
corporation to issue stock only for money paid, services rendered, or property actually 
received, slock issued for notes of the shareholder is not stock legally issued/* See 
Graves v. Commissioner, supra (Note 40); Lepanto Gin Co. v. Barnes, (1930) 182 Ark. 
422, 31 S.W.(2d) 746; Sohland v, Baker, (1927) 15 Del. Ch. 431, 141 A. 277. See also 
Bank of Commerce v. Goolsby, (1917) 129 Ark. 416, 196 S.W. 803; Lofland v. Cahall, 
(1922) 13 Del. Ch. 384, 118 A. 1; Arndt v. Abbott, (1941) 308 Ill. App. 633, 32 N.E.(2d) 
342; Shafer v. Home Trading Co., (1932) 227 Mo. App. 347, 52 S.W.(2d) 462; South¬ 
western Tank Co. v. Morrow, (1925) 115 Okla. 97, 241 P. 1097; Dunagan v. Bushey, 
(1952) 152 Tex. 630, 263 S.W.(2d) 148. 

44 Harn v. Smith, (1922) 85 Okla. 137, 204 P. 642; General Bonding & Gas. Ins. Co. 
v. Moseley, (1920) 110 Tex. 529, 222 S.W. 961; Opinion, Attorney General, Texas, to 
Secretary of State, 4-25-47, No. V-163. Contra: Graves v. Commissioner, supra (Note 
40). 

45 Smith v. McAdams, (1918) (Tex. Civ. App.) 206 S.W. 955. Stock must be issued and 
actually or constructively received by the subscriber to constitute him a stockholder. 
Corporation Comm’rv. Harris, (1929) j97 N.C. 202, 148 S.E. 174. 

46 Joy v. Godchaux, (1929) 35 F.(ad) 649; Teehan v. U.S., supra (Note 43); Cahall v. 
Lofland, (1921) 12 Del. Ch. 299, 114 A. 224, aff’d 13 Del. Ch. 384, 118 A. 1; Grange Natl 
Bank v. Collman, (1931) 103 Pa. Super. 235, 158 A. 195. But see General Beverages Inc. 
v. Rogers, (1954) 216 F.(2d) 413. 

47 Theunissen v. Continental Trust Co., (1926) 15 F.(2d) 894. See Backus v. Hutson, 
( l 98 °) N.Y. Misc. 290, 240 N.Y. Supp. 610, in which a note given for stock was held 
enforceable against the maker by the trustee in bankruptcy. 

48 Western Nat’l Bank v. Spencer, (1922) 112 Tex. 49, 244 S.W. 123. 
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Payment for stock in property. In each state the constitution 
or the statute, directly or indirectly, sanctions the issuance of capital 
stock for property. These provisions differ in their requirements 
regarding: (1) the kinds of property that the corporation may accept 
in payment for stock: (2) the procedure to be followed in authorizing 
the issuance of stock for property; (3) the method of valuing the 
property; and (4) the liability resulting from the issuance of stock 
for overvalued property. 

Kinds of property acceptable in payment of stock. In a few states 
the statutes indicate that real and personal property may be received 
in payment for stock; in others, in addition to real and personal prop¬ 
erty, such property as mining rights, patent rights, rights of way, good¬ 
will, and contracts are specifically made acceptable. If the statutes do 
not expressly enumerate the kinds of property that the corporation 
may accept for its stock, it is generally held that the corporation may 
accept real or personal property. Such property, however, must be of 
the kind that the corporation has the power to acquire and hold in 
carrying out the objects and purposes for which it was organized; or 
it must be of the kind in which the corporation is authorized by 
statute to invest its funds. 49 Patents, 50 trade marks, 51 formulas, 62 ap¬ 
plications for patents, mines, leases, 53 and the assignments of con¬ 
tracts 54 are a few kinds of property that may be received. 

A waiver of contractual rights can be a sufficient consideration for 
the issuance of stock. 55 A license to use certain trade-marks that is con- 

40 Harn v. Smith, (1922) 85 Okla. 137, 204 P. 642. 

50 West v. Sirian Lamp Co., (1941) 28 Del. Ch. 90, 37 A.(2d) 835, s.c., (1945) 28 Del. 
Ch. 328, 42 A.(2d) 883, 28 Del. Ch. 398, 44 A.(2d) 658; Atlas Trailers and Water Muf¬ 
flers v. McCallum, (1929) 118 Tex. 173, 12 S.W.(2d) 957. But worthless patents are not 
considered “property.” Edgerton v. Electric Improvement & Constr. Co., (1892) 50 N.J. 
£ q- 354. »4 a. 540. 

51 Brown v. Weeks, (1917) 195 Mich. 27, 161 N.W. 945. 

62 Murray v. Murray Laboratories, (1954) 223 Ark. 907, 270 S.W.(2d) 927. But un¬ 
patentable formulas, and formulas and processes with no substantial value, are not 
sufficient consideration. Trotta v. Metalmold, (1953) 139 Conn. 668, 96 A.(2d) 798; 
Webster v. Okmulgee Webster Refining Co., (1912) 36 Okla. 168, 128 P. 261; O'Bear- 
Nester Glass Co. v. Antiexplo Co., (1908) 101 Tex. 431, 109 S.W. 931. 

fiSSeches v. Bard, (1931) 67 Cal. App. 374, 4 P.(2d) 167; McAiister v. Eclipse Oil Co., 
(1936) 128 Tex. 449, 98 S.W.(2d) 171. 

54 Aniscow v. Potter, (1937) 22 Del. Ch. 138, 193 A. 926; Miller v. Youmans-Burke 
Oil & Gas Co., (1937) 278 Mich. 647, 270 N.W. 819. 

55 Burge v. Midway Pacific Oil Co., (1929) 99 Cal. App. 714, 279 P. 181; 28 Mich. L. 
Rev. 1048. The Burge case held that an extension of the due date of a mortgage was 
sufficient consideration for the issuance of stock. Similarly, the conveyance of an equity 
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siderably broader than a prior license is valid consideration for 
stock. 66 The fact that the corporation, in the future, may have to 
spend some money to protect its rights in property acquired in ex¬ 
change for stock does not necessarily make the consideration invalid. 57 

Although property accepted in payment for stock need not have 
a market value, nevertheless, in order to constitute a satisfactory con¬ 
sideration for the issuance of stock, it must have a commercial value. 68 
The directors, by a pretended exercise of judgment, cannot give a 
value to that which has no value. 69 For example, the directors cannot 
issue stock for a business idea that is not salable or transferable, that 
is, an idea which others have used and that anyone can use freely. 
Such an idea, having no commercial value, cannot be a consideration 
for stock. 60 The goodwill of a business may be accepted in payment 
of stock, but the goodwill must have value. 61 There is no value in the 
goodwill of a business that has never been profitable, even if the busi¬ 
ness when taken over is a going concern. 62 

If the corporation has the power to hold stock in other corpora¬ 
tions, it may accept such stock in payment for its own shares, 63 pro¬ 
vided that the stock to be received is not worthless. 64 Receipt by a 
corporation of shares of its own stock has been held to be adequate 
consideration. 65 


in mortgaged properly to avoid litigation expense is also sufficient. Morris v. North 
Evanston Manor Bldg. Corp., (1943) 319 Ill. App. 289, 49 N.E.(2d) 646. 

GGSarasohn v. Andrew Jergens Co., (1943) 45 N.Y.S.(2d) 888. 

67 West v. Sirian Lamp Co., supra (Note 50). 

68 Kunkle v. Soule, (1920) 68 Colo. 524, 190 P. 536. 

69 Scully v. Automobile Finance Co., supra (Note 33); Ellis v. Penn Beef Co., (1911) 9 
Del, Ch. 213, 80 A. 666. But, it has been held, equal value, dollar for dollar, need not 
be received in property for stock. It is sufficient if Lhe amount received reasonably ap¬ 
proximates the amount of stock issued. Park v. Compton, (1932) 55 F.(2d) 80. 

60 Scully v. Automobile Finance Co., supra (Note 33). 

61 A contract under which stock was issued in consideration of an agreement not to 
sell certain photographic paper in designated countries, was upheld where the restric¬ 
tive covenant was incidental to sale of the business. Thoms v. Sutherland, supra (Note 
24). 

62 Linden Bros, v. Practical Electricity Sc Engineering Publishing Co., (1923) 309 Ill. 
132, 140 N.E. 874; William E. Dee Co. v. Proviso Coal Co., (1919) 290 Ill. 252, 125 N.E. 
24. Moreover, the goodwill, prestige, and influence of subscribers in assisting in selling 
stock to the public is not sufficient consideration. Laing v. Hutton, (1932) 138 Ore. 307, 
6 P.(2d) 884. 

63 Southern Trust & Deposit Co. v. Yeatman, (1905) 134 F. 810. 

64 Loring v. Lamson Sc Hubbard Corp., (1924) 249 Mass. 272, 143 N.E. 916. 

66 Savic v. Karmlich, supra (Note 1). 
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A corporation may discharge its indebtedness to a subscriber to 
whom it has issued its stock by writing off the indebtedness on its 
books, and crediting the amount to the subscriber in payment for 
his stock. To effect this result it is not necessary to go through the 
formality of having the subscriber pay for his stock and the corpora¬ 
tion return to him a sum sufficient to discharge the indebtedness. 66 

Procedure in authorizing issuance of stock for property. In 
authorizing the issuance of stock for property, and in valuing the 
property to be received for the stock, the corporation must follow 
the statutory procedure laid down in the laws of the state in which 
the corporation is organized. In addition, pertinent charter and by¬ 
law provisions must be observed. The laws of many states require the 
corporation that issues its capital stock for property to keep certain 
records, showing the nature of the property taken for stock and its 
value. In several of the states, a certificate must be filed with the Secre¬ 
tary of State, or some other designated official, whenever stock is to 
be issued for a consideration other than cash. Substantial compliance 
with such provisions is required. 

Ordinarily authority to value property and issue stock for it is 
vested under the statute or charter in the board of directors; in such 
case only the board can act in the matter. The minutes of the direc¬ 
tors' meeting should contain an entry of the valuation of the prop¬ 
erty. However, failure to include such a record of the transaction will 
not invalidate it if appropriate corporate action was taken. 67 

When the corporation is being organized, the incorporators, direc¬ 
tors, or stockholders, at their first meeting, may consider offers to 
exchange property for stock of the proposed corporation. However, 
if the meeting is being held by dummy incorporators or directors, it 
is not advisable to have such matters as contracts for the corporate 
purchase of property for stock, passed upon at the meeting; the con¬ 
sideration and vote upon such contracts should be postponed to a 
meeting participated in by the real incorporators, stockholders, or 
directors. 

6® Rodgers v. H. S. Kerbaugh, Inc., (1921) 190 N.Y. Supp. 245. 

Whitlock v. Alexander, (1912) ifio N.C. 465, 76 S.E. 538. See also East Lake Lumber 
Co. v. Van Gorder. supra (Note 8), leave to appeal denied, 189 App. Div. 884, 177 N.Y. 
Supp. 914. But see Bowen v. Imperial Theatres, supra (Note 36). 
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Method of valuing property received for stock. The issuance of 
stock for property always involves a valuation of the property to be 
acquired in exchange for the stock. The corporation laws or the con¬ 
stitution of most of the states indicate the method of valuing property 
for the purpose of issuing stock for it. The most usual statutory pro¬ 
vision is that the corporation may issue stock in the amount of the 
value of the property taken in payment, the judgment of the directors 
as to the value of the property purchased to be conclusive, in the 
absence of fraud in the transaction. Other statutory provisions permit 
the acquisition of property at: (1) its reasonable value; (2) its actual 
value; (3) a bona fide and fair value; (4) its actual cash value; (5) its 
true money value; or (6) a value deemed by the directors to be at least 
equal to the full par value of the stock to be issued. 68 

Under the usual statutory provision, that the judgment of the 
directors as to the value of the property is conclusive in the absence 
of fraud, a stockholder is protected from demands for further pay¬ 
ment on account of stock acquired by him in exchange for prop¬ 
erty. He must, however, show that his property was accepted by 
the corporation in payment for his stock, at a valuation determined 
by the board of directors. This protection is lost only when actual 
fraud in the transaction is shown by one who alleges that the stock¬ 
holder has not paid for his stock in money or money s worth. 69 The 
directors, in exercising their judgment as to the value of property 
taken in exchange for stock, which judgment is to be regarded as con¬ 
clusive, must make an honest attempt to determine the value of the 
property; they must act in the interests of the corporation and secure 
for the corporation everything to which it is entitled. Anything less 
than this is dishonest and fraudulent. 70 Thus a conscious overvalua¬ 
tion by the directors constitutes fraud. 71 The directors may exercise 
very poor judgment, or they may make a mistake in the valuation of 

«8 Compton v. Perkins, (1933) 144 Ore. 346, 24 P.(2d) 670. 

69 New Bern Tire Co. v. Kirkman & Cobb, supra (Note 30). See also Lamprecht v. 
Swiss Oil Corp., (1929) 32 F.(2d) 646; SokolofF v. Wildwood Pier k Realty Co., (1931) 
108 N.J. Eq. 362, 155 A. 125. 

70 Rugger v. Mt. Hood Electric Co., (1933) 143 Ore. 193, 20 P.(2d) 412; Atwell v. 
Schmitt, (1924) in Ore. 96, 225 P. 325. Directors can not delegate this responsibility to 
an independent appraiser but they can employ assistance in their appraisal. Field v. 
Carlisle Corp., (1949) 31 Del. Ch. 227, 68 A.(2d) 817. 

71 Scully v. Automobile Finance Co., supra (Note 33 ). 
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the property; but if, in so doing, they act fairly and honestly and not 
in furtherance of their own interests, the valuation they arrive at is 
conclusive. 7 - Property is not considered overvalued merely because it 
subsequently turns out to be so, if the valuation has been made in 
good faith. 78 

Tests to determine accuracy of valuation of property received for 
stock. The valuation fixed by the directors for property accepted 
by the corporation in payment for its capital stock must meet the tests 
applied by the courts in passing upon the sufficiency of the value 
given the property. In testing the value determined by the directors, 
two rules, the ‘'true value” rule and the "good faith” rule have been 
developed. Which of these rules shall be applied in testing the valua¬ 
tion depends upon the court decisions in the state in which the cor¬ 
poration issuing the stock is organized. 

Where the true value rule is followed, an objective standard is 
set up. The motive, intent, or good faith of the directors, or others 
making the valuation, is immaterial. To be relieved from liability, 
the subscriber must show that the property conveyed to the corpora¬ 
tion in payment of the subscription was worth the face or fixed value 
of the shares at the time they were issued. 74 

Where the good faith rule is followed, a subjective standard is 
set up. It is the presence or absence of good faith on the part of the 
directors, or others making the valuation, that determines the suffi¬ 
ciency or insufficiency of the value fixed. The difficulty encountered 
in applying the good faith rule is in determining what constitutes 
good faith. 76 Some of the decisions hold that, in the absence of an 

72 Where the directors have no personal interest antagonistic to the corporation, their 
estimates of the value of the property exchanged for stock are entitled to just considera¬ 
tion. Compton v. Perkins, supra (Note 68). 

78 Smith v. Schmitt, (1924) 112 Ore. 687, 231 P. 176. See also H. B. Humphrey Co. v. 
Pollack Roller Runner Sled Co., (1932) 278 Mass. 350, 180 N.E. 164. 

74 See, for example, Detroit-Kentucky Coal Co. v. Bickett, (1918) 251 F. 542; Tramp 
v. Marquesen, (1920) 188 Iowa 968, 176 N.W. 977; Lavell v. Bullock, (1919) 43 N.D. 
135, *74 N.W. 764. The true value rule was largely applied only in cases involving 
claims of creditors, and has now been abandoned in most states formerly following it. 
See, for example, Strickland v. Washington Bldg. Corp., (1936) 287 Ill. App. 340, 4 
N.E .(2d) 973. 

75 Coit v. Gold Amalgamating Co., (1886) 119 U.S. 343, is the leading case. See also 
Clinton Mining & Mineral Co. v. Jamison, (1919) 256 F. 577. This rule was applied in 
Caldwell v. Robinson, (1920) 179 N.C. 518, 103 S.E. 75; and Winters v. Lindsay, (1921) 
52 Cal. App. 93, 198 P, 43- 
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affirmative showing of fraud, mere overvaluation of the property 
given in exchange for stock will not render the stockholder liable for 
the difference between the amount paid and the value of the stock 
received; whereas others hold that gross overvaluation itself consti¬ 
tutes, or at least raises a strong presumption of, fraud. 76 An affirmative 
showing of fraud will render the stockholder liable for the difference 
between the amount paid and the value of the stock received. 

Liability of directors upon issuance of stock for overvalued prop¬ 
erty. In some states, the statutes impose a personal liability upon 
directors who participate in the issuance of stock for overvalued 
property. Where these laws are in force, the corporate minutes should 
record the names of the directors voting for the issuance of stock for 
property at the value fixed. If the law also provides that directors, in 
order to escape personal liability for the acts of their fellow directors 
in authorizing the issuance of stock for overvalued property, must 
enter their dissent from the valuation in writing, the dissents should 
appear in the minutes. 

Obligations of corporation upon issuance of stock for overvalued 
property. A corporation that has issued stock as fully paid, without 
getting full value for it, under an agreement not to require further 
payment, cannot afterward repudiate the contract, if there is no 
statutory or charter provision declaring such a transaction void, and 
if the stockholders have unanimously consented to the issue. 77 The 
corporation cannot exclude holders of the stock from participating 
in the company’s affairs. Nor can it compel them to pay the difference 
between the face value of the stock and what has been paid or agreed 
upon as full payment. 

In some states, the statutes prohibit fictitious increases of stock and 
declare all such increases void. Courts applying such provisions have 
held void stock issued purely as a gratuity, and have denied to the 
persons receiving such stock any rights against the corporation. 78 If 

76 State Trust Co. v. Turner, (1900) 11 x Iowa 664, 82 N.W. 1029. 

77 Scovill v. Thayer, supra (Note 5); In re Associated Oil Co., (1925) 289 F. 963 
(S.D. law); Ackerman Tool & Gonstr. Co. v. McArthur, (1954) (La.) 73 So. (2d) 507; 
Grants Pass Hardware Co. v. Calvert, (1914) 71 Ore. 103, 142 P. 569; Vasey v. New 
Export Coal Co., (1921) 89 W. Va. 491, 109 S.E. 619. Compare Cooney v. Arlington Hotel 
Co., supra (Note 31). 

78 Clark v. Millsap, (1926) 197 Cal. 765, 242 P. 918; J. F. Lucey Co. v. McMullen, 
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some value has been given for the stock the portion of the stock in 
excess of the payment received is fictitious and voidable at the suit of 
the corporation. 70 However, one case, decided under statutes declar¬ 
ing all fictitious increases of stock void, held that stock issued for 
overvalued property is valid and denied the right to question the 
adequacy of the consideration. 80 

Rights of subscribers and stockholders upon issuance of stock for 
overvalued property, A stockholder who has paid full value for his 
shares, or a subscriber who undertakes to pay for his shares in full, 
has the right to assume that every other stockholder or subscriber 
has paid or will pay a full consideration for his stock. However, a 
stockholder who assents to an issue of stock for payment not equal to 
the value of the shares cannot complain against the issue of the ficti¬ 
tiously paid-up stock. 81 Nor can he complain, if, with knowledge of 
the facts, he does not object to the transaction within a reasonable 
time. 82 If a stockholder has not voluntarily assented to or acquiesced 
in an issuance of fully paid shares for a consideration less than par, or 
for property not equal in value to the stock issued therefor, he may 
file a bill to annul the entire transaction; 83 or, in some jurisdictions, if 
the issue has been made in violation of the constitution or statute, he 
can compel the surrender for cancellation of all stock in excess of 
the value paid. 84 A stockholder who dissents to a proposal to issue 
stock for less than its full value may enjoin the corporation from 
issuing the stock, if the proposed transaction violates the rights of 


(1918) 178 Cal. 425, 173 P. 1000; L. J. Mueller Furnace Co. v. Holmes, (1921) 175 Wis. 
518, 185 N.W. 641; Thomson v. Universal Mf'g Co., (1916) 164 Wis. 44, 159 N.W. 575. 
See also Wells v. Comstock, (1956) 46 Cal. (2d) 528, 297 P.(2d) 961. 

79 Rice v. Thomas, (1919) 184 Ky. 168, 211 S.W. 428; Taylor v. Citizens’ Oil Co., 
(1918) 182 Ky. 350, 206 S.W. 644. 

80 Microsi v. Irvine, (1893) 102 Ala. 648, 15 So. 429. 

81 In re Charles Town Light & Power Co., (1912) 199 F. 846; Vasey v. New Export 
Coal Co., supra (Note 77). In cases where all the stockholders have assented to corporate 
action, and no rights of the state or creditors intervene, the doctrine of estoppel is fully 
applicable. Gill v. Wading River Realty Co., (1931) (N.J. Ch.) 157 A. 840. 

82 Taylor v. S. & N. Alabama R.R., (1882) 13 F. 152; Keeney v. Converse, (1894) 99 
Mich. 316, 58 N.W. 325. 

88 Perry v. Tuscaloosa Cotton-Seed Oil-Mill Co., (1891) 93 Ala. 364, 9 So. 217; Fisk v. 
Chicago, R. 1 . Be P. R.R., (1868) 53 Barb. (N.Y.) 513; Voorhees v. Mason, (1910) 245 Ill. 
256, 91 N.E. 1056. 

84 Rice v. Thomas, supra (Note 79); Taylor v. Citizens Oil Co., supra (Note 79). 
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existing stockholders, or the provisions of the constitution, the stat¬ 
ute, or the corporation's charter. 85 

If the overvaluation of property received by the corporation is 
the product of fraud on the part of the directors, or others authoriz¬ 
ing the issuance of the stock, stockholders who have paid for their 
stock in full can compel holders of the watered stock to pay the differ¬ 
ence between the amount actually paid for the stock in property, and 
the par value or value that should have been received in return for 
the stock. 86 

Liabilities of holders of watered stock to creditors. A stockholder 
who holds watered stock of an insolvent corporation is generally 
liable to the corporation's creditors for an amount equal to the aggre¬ 
gate par value of his shares minus the value of the consideration paid 
to the corporation for the shares. 87 This liability has been established 
on such theories as fraud, trust, statutory obligation, and implied 
contract. 88 Since the liability of stockholders for watered stock is gov¬ 
erned by the law of the state in which the corporation is organized, 89 


85 American Alkali Co. v. Campbell, (1902) 113 F. 398; Donald v. American Smelting 
& Refining Co., (1901) 6a N.J. Eq. 729, 48 A. 771, 1116. 

86 Camden v. Stuart, (1892) 144 U.S. 104, 12 S. Ct. 585. But see Wells v. Comstock, 
supra (Note 78). 

87 Scovill v. Thayer, supra (Note 5); In re Caledonia Coal Co., (1918) 245 F. 742; Du 
Pont v. Ball, supra (Note 31); Ballantinf., Corp. §350, rev. ed. 1946; 13 Fletcher, 
Corporations §6051, 1942; Bon bright, “Shareholders’ Defenses Against Liability to 
Creditors on Watered Stock,” 25 Colum. L. Rev. 408. 

88 The leading fraud theory case is Hospe v. Northwestern Mfg. & Car Co., (1892) 48 
Minn. 174, 50 N.W. 1117, which held that it is a fraud on the creditor to have issued 
par value stock which the corporation has not received full value for. 

Scovill v. Thayer, supra (Note 5) is the landmark trust fund case. This theory, but 
not its result, has been widely criticized and almost everywhere ignored or abandoned. 
See Hospes v. Northwestern Mfg. & Car Co., supra. 

The statutory obligation basis for liability for watered shares grounds liability on an 
inference that a statute or constitutional provision providing for full consideration for 
par value shares may be construed to mean that holders of shares will be liable if this 
value is not paid. Easton Nat’l Bank v. American Brick & Tile Co., (1906) 70 N.J. Eq. 
732, 64 A. 917. But many courts have interpreted such statute to be merely a codifica¬ 
tion of the common law fraud theory. Bing Crosby Minute Maid Corp. v. Eaton, (1956) 
46 Cal. (2d) 484, 297 P.(2d) 5, criticized in 44 Calif. L. Rev. 941 for failure of California 
Supreme Court to follow the “statutory obligation” theory; Collier v. Edwards, (1924) 
109 Okla. 153, 234 P. 720. See also Stone v. Hudgens, (1955) 129 F. Supp. 273, criticized 
in 54 Mich. L. Rev. 281. 

In Du Pont v. Ball, supra (Note 31), the court held that, as against creditors, there 
was an implied contract to pay the par value of the shares where there was a constitu¬ 
tional provision making watered stock void. 

80 Speakman v. Bernstein, (1932) 59 F.(sd) 520. 
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differences in decisions and rulings may often be explained by the 
particular theory prevailing in that state. 00 

The creditors’ right to compel holders of watered stock to make up 
the deficiency is not impaired even though there is a valid agreement 
between a stockholder and the corporation under which fully paid 
and nonassessable stock is issued for a consideration less than its full 
value. Such an agreement has been held binding as against the cor¬ 
poration, but void as to the creditors. 01 A creditor, however, in order 
to be entitled to this right, must have given credit on the faith that 
the stock was fully paid. 02 A creditor who became so before the 
watered or fictitiously paid up stock was issued cannot compel the 
holders of such stock to pay for their shares in full. 08 Likewise, a 
creditor who knew that stock had been issued for less than its con¬ 
sideration, generally cannot require the holders of the watered stock 
to pay the full value of the shares. 94 But in some jurisdictions, credi¬ 
tors are able to recover the unpaid stock, even though they have 
knowledge of the circumstances under which the unpaid stock was 
issued as full paid. 05 

Rights of transferees of overvalued stock. If transferees have 
knowledge that stock issued as fully paid is in fact watered, or 
knowledge of facts sufficient to put them on notice of the true state 
of affairs, they have no right, as against the corporation, to compel 
it to issue to them a new certificate stamped *‘fully paid and non¬ 
assessable.” 06 Because a transferee stands in the shoes of his transferor. 


®0 Under the fraud theory there must be reliance, presumed or actual, and there can 
be no reliance if the credit is extended prior to the issuance of the watered stock. Under 
the statutory obligation and the contractual theory, reliance is immaterial. See Du Pont 
v. Ball, supra (Note 31); Atwell v. Schmidt, (1924) 111 Ore. 96, 225 P. 325. 

91 Scovill v. Thayer, supra (Note 5); Courtney v. Georger, (1915) 228 F. 859. 

®2 Liability here is based upon the so-called fraud or misrepresentation theory. In 
Hospe v. Northwestern Mfg. & Car Co., supra (Note 88) reliance by the creditor on 
the issued par value stock being fully paid is conclusively presumed. See also Collier 
v. Edwards, supra (Note 88). But Compare Bing Crosby Minute Maid Corp. v. Eaton, 
supra (Note 88), comment, 55 Mich. L. Rev. 719 and Stan. L. Rev. 191, which held that 
actual reliance must be proved under the fraud or misrepresentation theory. See also 
Handley v. Stutz, (1890) 139 U.S. 417, for a rebuttable presumption of reliance. 

»3 Handley v. Stutz, supra (Note 92). 

94 Coit v. Gold Amalgamating Co., (1886) 119 U.S. 343. See also 25 Colum. L. Rev. 
421. 

85 Du Pont v. Ball, supra (Note 31); Eastern Nat’l Bank v. American Brick & Tile 
Co., supra (Note 88); Atwell v. Schmitt, supra (Note 90). 

96 Bowen v. Imperial Theatres, Inc., (1922) 13 Del. Ch. 120,115 A. 918. 
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if the latter had no cause of complaint against the corporation, the 
former has none, and his knowledge or want of knowledge regarding 
the fictitious nature of the stock issue makes no difference. 07 

Transferees without knowledge that stock issued as fully paid and 
nonassessable was issued for overvalued property or for property that 
did not constitute legal payment, cannot be made liable to the cor¬ 
poration for the difference between the consideration given for the 
stock and its full value. The corporation is said to be estopped from 
asserting any rights against the transferees of its watered or fictitiously 
paid-up stock. 98 On the other hand, no estoppel operates if the trans¬ 
ferees had notice that the stock was issued for overvalued property, 
and the corporation may recover in an action against them. 90 Some 
courts have held that if the statute declares that illegally issued stock 
is void, transferees without notice are subject to cancellation of their 
stock in a suit by the corporation. 100 One state court has, however, 
ruled that transferees without notice that the stock was illegally is¬ 
sued, held their stock free from the effect of a constitutional provi¬ 
sion declaring fictitious increases of stock void. 101 

A defrauded transferee of overvalued stock who holds a certificate 
marked “fully paid and nonassessable” that is not so in fact, may 
maintain an action for damages against those from whom he pur¬ 
chased the stock and against the corporation, if it was a party to the 
fraud. 102 

Liabilities of transferees of watered stock to creditors. A trans¬ 
feree of watered stock who has knowledge that the stock issued as fully 
paid is in fact paid less than its full value is liable to the creditors of 
the issuing corporation for the unpaid balance. 103 But if he has no 

Church v. Citizens’ St. R.R., (1897) 78 F. 526; Wood v. Corry Water-Works Co., 
(1890) 44 F. 146. 

98 Bowen v. Imperial Theatres, Inc., supra (Note 96). 

99 Jose v. Utley, (1921) 185 Cal. 656, 199 P. 1037. 

100 Lee v. Cameron, (1917) 67 Okla. 80, 169 P. 17; Walton v. Standard Drilling Co., 
(1921) 43 S.D. 576, 181 N.W. 96. 

101 Taylor v. Citizens’ Oil Co., supra (Note 79). See Maclary v. Pleasant Hills, Inc., 
(* 954 ) (Del. Ch.) 109 A.(2d) 830, holding that where stock has been issued without con¬ 
sideration but the equities favor the stockholder, the stockholder will be given the elec¬ 
tion of retaining the stock on payment of a fair price. See also Comment, “Stock¬ 
holders' Liability Upon Unpaid and Watered Stock,’’ 24 Tenn. L. Rev. 584. 

102 Fosdick v. Sturges, (1858) 1 Biss. (U.S.) 255. 

103 But the transferee with knowledge is not liable if there has been an intervening 
innocent purchaser. Graham v. Fleissner’s Ex’rs, (1931) 170 N.J.L. 278, 153 A. 5*6, 
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such knowledge, or if such knowledge is not imputable to him, he 
cannot be held accountable. 104 In this event, the original holder of the 
stock or the transferor remains liable to the creditors. 105 

Amount of consideration for par value stock. The general rule 
is that if stock has a par value fixed by the corporate charter or by 
general law, the price at which the stock is to be sold must be at 
least equal to the par value of the stock. The statutes or the constitu¬ 
tion in some states specifically requires that the consideration to be 
paid for capital stock shall be equal in amount to the par value of 
the stock. In other states, however, the statutes permit the board of 
directors or stockholders to fix a price for the stock at less than its 
par value. If neither the statute, constitution, nor charter of the cor¬ 
poration expressly requires that stock be paid for at its par value, a 
corporation may make a valid agreement with its subscribers for the 
sale of stock at less than par value, and it may issue fully paid stock 
upon the payment of the price agreed upon, provided that the rights 
of the other stockholders are not violated and that there is no fraud 
against creditors. As between the corporation and the subscriber, the 
agreement is valid, and the corporation cannot maintain a suit to col¬ 
lect the difference between the par value and the amount paid upon 
the stock for which the fully paid certificates have been issued. 106 But 
such a contract, while binding on the corporation, will not be bind¬ 
ing on creditors; when the rights of creditors are to be satisfied, the 
stockholders who have paid less than par for their shares may be re¬ 
quired to pay for their stock in full. 

A going concern in need of capital, whose stock has fallen below 
par value, will of course find difficulty in selling its unissued stock at 
par. In practice, the corporation will market its shares for the best 
price that can be obtained. So long as the transaction is bona fide, and 
the consideration obtained represents the actual value of the stock, 
the courts generally will not disturb the transaction; in the absence 

104 Enright v. Heckscher, (1917) 240 F. 863; Rhode v. Dock-Hop Co., (1920) 184 Cal. 
367, 194 P. 11; Gray Constr. Co. v. Fantle, (1934) 62 S.D. 345, 253 N.W. 464. 

105 Palmer v. Scheftel, (1921) 194 App. Div. 682, 186 N.Y. Supp. 84, aff'd, memo dec., 
236 N.Y. 511, 142 N.E. 263. 

loescovill v. Thayer, supra (Note 5); Bacich v. Northland Transp. Co., (1932) 185 
Minn. 544,242 N.W. 379, 
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of fraud, the purchaser will be liable only for the contract price. 107 
Creditors cannot recover the difference between the contract price 
and the par value of the stock without proof of bad faith on the part 
of those entering into such a transaction, and without showing that 
the stock of the corporation, when issued under such circumstances, 
had in fact a higher actual value at the time of its issuance than that 
at which the stock was sold. 108 

The corporation may fix a price for its stock above the par value 
thereof. A subscription contract at such a price is valid, and the sub¬ 
scriber, in order to become entitled to a fully paid, nonassessable 
stock certificate, 109 is obligated to pay both the par value of the stock 
and the premium fixed. 

Amount of consideration for no-par shares. In practically all 
of the states, the laws authorizing corporations to issue shares of 
capital stock without par value indicate the manner of determin¬ 
ing the amount of consideration to be paid for such shares. The most 
usual provision is that no-par shares may be issued for such considera¬ 
tion as may be prescribed in the charter or an amendment; or, if there 
is no provision in this respect, then for such consideration as may be 
fixed by the stockholders at a meeting duly called for that purpose, 
or as may be fixed by the directors, acting under general or special 
authority granted by the stockholders or conferred by the certificate 
of incorporation. The practice generally followed in the organization 
of corporations having no-par shares is to include in the charter of the 
corporation a provision that the directors shall have the power to 
determine from time to time the consideration to be received for 
stock without par value. 130 The action of directors or stockholders in 
fixing the price at which no-par stock shall be sold may be subject to 
the approval of public service commissions, blue-sky commissions, or 
other regulating bodies. In some states, before the corporation may 
issue its stock, 111 it is required to file an affidavit with a designated 

107 Handley v. Stutz, supra (Note 92); Morrow v. Nashville Iron & Steel Co., (1889) 
87 Tenn. 262, 10 S.W. 495. See also Fogg v, Blair, (1890) 139 U.S. 118; J. F. Lucey Co. v. 
McMullen, supra (Note 78). 

108 ibid. 

109 Grone v. Economic Life Ins. Co., (1911) (Del. Ch.) 80 A. 809. 

no Lewis v. Oscar C. Wright Co., supra (Note 1). 

in Such a provision may apply to issues of par value stock as well as to no-par value 
stock. 
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state authority, showing the financial plan under which stocks are to 
be issued. 

In exercising their power to fix the price at which shares of no- 
par value stock are to be sold, the directors are given practically 
unlimited latitude. The statutes provide no measure of the amount 
of consideration to be fixed. Within the authority conferred by the 
articles or certificate of incorporation, the board of directors may fix 
the price at its real, market, or book value, or at a minute or arbitrary 
figure, subject to review by a court of equity. 112 

In fixing the sale price of no-par shares, the directors should be 
guided as honest and fair-minded men by all legitimate considera¬ 
tions under the particular conditions surrounding the transaction. 
These considerations include the appraised and sale value of the 
corporate assets, book values, market values of outstanding shares, 
present and probable earning power, market conditions, the size of 
the issue, and the reputation of the corporation. The decision of the 
directors will also depend upon whether or not the stock is issued 
by a corporation recently formed or by an established corporation. 
In the former case, it matters little how much or how little is re¬ 
ceived in consideration of the corporation’s original issue of no-par 
stock; 113 in the latter case, the price at which stock is sold is of con¬ 
siderable importance to existing stockholders. Existing no-par stock¬ 
holders share in the total net assets of the company; therefore, if a 
new issue of no-par stock is sold for less than the actual value of the 
existing shares, it will dilute the interest of the existing no-par share- 


Bedell v. General Gas 8c Elec. Corp., supra (Note i); Rice & Hutchins, Inc. v. 
Triplex Shoe Co., supra (Note 7); Compare G. Loewus & Co. v. Highland Queen Pack¬ 
ing Co., (1939) 125 N.J. Eq. 534, 6 A.(2d) 545. See Sicb's Hatcheries, Inc. v. Lindley, 
(1952) 108 F. Supp. 415. See also Bonbright, “The Dangers of Shares Without Par 
Value," 24 Colijm. L. Rev. 449; Berle, “Problems of Non-Par Stock," 25 Colum. L. 
Rkv. 43; Morawetz, “Shares Without Nominal or Par Value,” 26 Harv. L. Rev. 729; 
Israels, “Problems of Par and No-Par Shares: A Reappraisal," 47 Colvjm. L. Rev. 1279. 

H 3 If the total amount for the issue is fixed, for example, at $100,000, so long as 
$100,000 is received, it does not matter if five, ten, or one thousand shares are given 
for it. Even if no par value shares are given a nominal value, it is no indication of their 
actual value any more than is the par value of shares an indication of their actual 
value. Chadwick v. McClurg, (1928) 103 N.J. Eq. 55, 142 A. 173. The entire issue may be 
of no par value stock. Land Development Co. v. Jordan, (1926) 198 Cal. 346, 245 P. 187. 

If the board accepts an offer to transfer property for a certain number of shares of no 
par stock, the board thereby fixes the amount of consideration for the no par stock. 
Rose Theater, Inc. v. Jones, (1955) 224 Ark. 951, 278 S.W.(2d) 105. 
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holders in the total corporate assets by that amount by which the sale 
price of the new issue is less than the actual value of existing no-par 
shares. Equity may therefore interfere to protect existing stockholders 
where the price of a new issue affects the values of their holdings. Ex¬ 
isting stockholders should be given at least a prior right to subscribe 
to the new issue (see page 913, et seq.). 

Sale of shares of same issue of no-par value stock to different 
subscribers at different prices. Generally the directors, in market¬ 
ing an issue of no-par value stock, upon the shares of which they 
have set a fixed price, cannot sell different lots or blocks of stock 
of this same issue to different buyers at different prices, but are 
required to maintain one price for all. In the rigid application of 
this rule, practical difficulties may arise from conditions existing in 
the market, and the directors may be forced to disregard the rule. 
This action may be justified by circumstances, and if it is fair and for 
the best interests of the corporation, it will be sustained by the 
courts. 114 

Amount of consideration for treasury stock. Treasury stock is 
capital stock which has been legally issued, fully paid for, and then 
returned to the treasury of the corporation by purchase or otherwise, 
to be disposed of for the benefit of the corporation. 11 " In the disposi¬ 
tion of treasury stock, the corporation is not controlled by the provi¬ 
sions of the constitution, statute, or charter regulating the amount of 
consideration for which stock of an original issue must be sold. 116 The 
corporation may sell treasury stock at whatever price it can procure 
for it; purchasers do not become liable to corporate creditors for the 
difference between the par value of the stock and the amount that 

11* The power of the directors to issue and sell no par value shares at different prices 
was sustained in Bodell v. General Gas 8c Elec. Co., supra (Note 1). It should be re¬ 
membered that the problem of the power to sell shares of the same issue of stock at 
different prices is distinct from the question of legality of having stocks of different par 
value in the capital structure. In Westlake Park Inv. Co. v. Jordan, (1926) 198 Cal. 609, 

246 P. 807, it was stated that the capital stock structure cannot consist of shares of the 
same class of stock with different par values. 

115 Vanderlip v. Los Molinos Land Co., (1943) 56 Cal. App. (2d) 747, 133 P.(2d) 467; 
State v. Stewart Bros. Cotton Co., (1939) 193 La. 16, 190 So. 317. See Ballantine, “The 
Curious Fiction of Treasury Shares," 34 Calif. L. Rev. 622; “Legal Status of Treasury 
Shares," 85 U. Pa. L. Rev. 622. 

118 See Borg v. International Silver Co., (1925) ti F.(2d) 147; Mudd v. Lanier, (1945) 

247 Ala. 363, 24 So. (ad) 550. 
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they paid for it. 117 Similarly, the corporation may give away treasury 
stock as a bonus to stimulate the sale of original issues of stock. 


STOCK PURCHASE WARRANTS 

Nature of stock purchase warrants. A stock purchase warrant is 
an instrument which grants the holder the right to purchase a fixed 
number 118 or shares of stock 119 of the corporation at some future time, 
at a fixed cash price. This instrument may either be attached to the 
stock or other securities, such as bonds, notes or debentures, or it 
may be issued independently. 120 

Warrants that are attached to the security may be either detachable 
or nondetachable. If detachable, the warrant may pass from hand to 
hand 121 and it may be exercised without presentation of the security 
to which it was attached on original issue. If nondetachable, the war¬ 
rant is exercisable only upon presentation of the security to which it 
is attached. In some cases, a warrant is nondetachable until a fixed 
date, and detachable after that date. 

Distinction between stock purchase warrant and right to subscribe. 
The term warrant is often loosely employed to indicate either a stock 
purchase warrant or a right of stockholders to subscribe (preemptive 
rights) to additional issues of stock. The distinction between the stock 
purchase warrant and the right to subscribe to stock, however, should 
be kept clearly in mind. The stock purchase warrant creates merely 
a future right to acquire stock of the corporation at a fixed price. This 
right is generally exercisable by its holder. The issuing corporation is 


U 7 Mudd v. Lanier, supra (Note 116); Furlong v. Johnston, (1924) 209 App. Div. 198, 
204 N.Y. Supp. 710, aff’d, 237 N.Y. 141, 145 N.E. 910. See however. State v. Stewart Bros. 
Cotton Co., supra (Note 115), involving a statute prohibiting officers from disposing of 
treasury stock at a price less than they paid for it. 

The price may be less than par; Belle Island Corp. v. McBean, (1948) 30 Del. Ch. 373, 
6i A.(2d) 699, or less than the market price, Sandler v. Scheniey Industries, Inc., (1951) 
32 Del. Ch. 46, 79 A.(ad) 606. 

118 A warrant sometimes calls for the purchase of less than a full share of stock. See 
page 878. 

119 Stock purchasable under a warrant is generally common stock. 

120 See Tripp v. North Butte Mining Co., (1938) 100 F.(2d) 188. 

121 In Gamer and Forsythe, “Stock Purchase Warrants and ‘Rights’,” 5 So. Calif. L. 
Rev. 375, it was stated that, although a stock purchase warrant is not a negotiable 
instrument, some of the qualities of a negotiable instrument may be secured by the 
insertion of a provision in the warrant making title transferable. 
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under an obligation to issue stock called for by the warrant. The 
right to subscribe grants a present privilege to purchase stock pro¬ 
posed to be issued by the corporation. 122 This right is exercisable by 
the existent stockholders only. The corporation, however, is under no 
duty to issue any stock. 

Distinction between stock purchase warrant and right of conver¬ 
sion. A stock purchase warrant must also be distinguished from 
the right of conversion granted with some stock 128 and bonds. 124 A 
stock or bond is convertible if it gives its holder the right to convert 
it into, or exchange it for, some other form of security. Thus, a con¬ 
vertible preferred stock may be converted into a common stock; a 
convertible bond may be exchanged for a common stock. The chief 
distinction between convertible stock or bond and a stock purchase 
warrant is the manner in which the conversion privilege is exercised. 
In the case of conversion, the stock or bond itself is surrendered and 
some other stock or new stock is received in exchange. In the case of 
a stock purchase warrant, the warrant is similarly surrendered, but it 
must be accompanied by a cash payment for the purchase of the stock 
called for by the warrant. 

Purpose of stock purchase warrants. The primary purpose of a 
corporation in issuing stock purchase warrants is to give to the se¬ 
curity that the warrant accompanies a speculative value, and thus to 
enhance the security’s marketability. If the value of the common 
stock is higher than the price fixed in the warrant during the period 
in which it is exercisable, the holder is in a position to make a profit, 
either by selling the warrant separately, if it is detachable, or by 
exercising his right to purchase the common stock. 

Stock purchase warrants have sometimes been used to assure con¬ 
trol of the corporation to its existing management. 125 The managers 

122 Preemptive rights arc discussed in Chapter 21 at p. 913. The relation of pre¬ 
emptive rights to stock purchase warrants is discussed in 4 So. Calif. L. Rev. 269-292, 
375 - 395 * 

123 Usually, conversion is at the option of the stockholder and permits the conversion 
of senior securities into junior securities of the same corporation. Stock cannot be made 
convertible into bonds except at the option of the corporation. 

124 A convertible bond is one that gives the security holder the right to exchange his 
bonds for some other security, usually preferred stock or common stock of the corpora¬ 
tion, on a fixed basis described in the indenture. See 36 Yale L.J. 649 on "Convertible 
Bonds and Stock Purchase Warrants." 

125 See Hechler v, Emery, (1928) 131 N.Y. Misc. 393, 226 N.Y. Supp. 599, 133 N.Y, 
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are given warrants to purchase stock at a given price, and are thus 
placed in a position to acquire sufficient stock to retain control at any 
time that such control is threatened by the joining of forces of other 
stockholders. The warrants are sometimes issued as a type of “incen¬ 
tive payment” to important executives, as a means of inducing them 
to accept employment with the corporation. 

Protection against losses in short sales is sometimes afforded 
through the stock purchase warrant. If the price of stock that has 
been sold short rises, the warrant holder may exercise his warrant 
at the price fixed and thus obtain the stock to meet the short sale. 

Issuance of stock purchase warrants. The power to issue stock 
purchase warrants is generally vested by statute or charter in the 
board of directors, and consent of the stockholders is not required 
unless the charter so provides. The issuance of stock purchase war¬ 
rants is usually authorized at the same time and in the same manner 
as is the issuance of the security that the warrant is to accompany. 
The resolution authorizing the issuance of the securities with the 
warrants generally empowers the officers of the corporation to exe¬ 
cute an indenture, setting forth the form of the warrants and the 
terms and conditions upon which the warrants are to be issued and 
exercised. The indenture is in the form of an agreement between the 
corporation and some bank or trust company as trustee for the war¬ 
rant holders, and sets forth all the rights and obligations of the war¬ 
rant holders, the corporation, and the trustee. While it is customary 
to have a warrant agreement, such an agreement is not necessary. In 
some instances, the terms and conditions under which the warrants 
are issued are set forth in the warrant itself. 

Protection of rights of warrant holders. The privilege of purchas¬ 
ing common stock at a fixed price may be diluted, changed, or de¬ 
stroyed by various acts of the corporation. For example, the value of 
the warrant is diminished by the sale of common stock at a price 
lower than that fixed in the warrant. To protect the holder of a stock 
purchase warrant against any dilution, change, or destruction of his 
privilege, the indenture or stock purchase warrant agreement gener- 


Misc. 689, 234 N.Y. Supp. 46, for a comparable option contract situation. See also dis¬ 
cussion of “Options to purchase stock" at p. 880. 
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ally contains specific provisions for the adjustment of the terms of 
the warrant, and for the granting of additional rights in certain con¬ 
tingencies. In the absence of such provisions, the warrant holder is 
afforded no protection, for his rights are limited by his contract. 

The protective clauses in different agreements vary, but generally 
they include the following: 

1. Upon the sale by the corporation of common stock at less than 
the price fixed in the warrant, the price payable under the warrant 
is correspondingly decreased, or the number of shares purchasable 
is adjusted. 

2. Upon the grant of options to purchase stock at less than the 
price at which the stock may be purchased under the warrant, the 
option is treated as a sale, and a corresponding adjustment is made 
in the price payable under the warrant. 

3. Upon the issuance of securities convertible into common stock 
at a price less than the price fixed in the warrant, the transaction is 
treated as a sale of the common stock necessary to effect the conver¬ 
sion, and a corresponding adjustment is made in the price payable 
under the warrant. 

4. Upon the issuance of stock with the right to participate with 
common stock in dividends and other participations, the corporation 
is required first to offer to warrant holders the option to purchase a 
proportionate share of such stock. 

5. Upon a split-up or combination of the shares of stock purchas¬ 
able with the warrant, the number of shares deliverable upon exer¬ 
cise of the warrant shall be replaced by the number of the subdivided 
or consolidated shares, as the case may be. 

6. Upon the payment of a stock dividend on common stock, an 
adjustment is made in the price payable under the warrant, or the 
corporation is required to deposit with the trustee common stock, to 
be distributed to the warrant holders upon the exercise of their 
rights. 

7. Upon the reorganization of the corporation, merger, consolida¬ 
tion, sa\e ol ass&i&, or <5>V\\s tsstporation w 

required to deliver to the trustee, for the benefit of warrant holders 
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upon exercise of their warrants, such securities as holders of the com¬ 
mon stock of the corporation are entitled to upon the reorganization, 
merger, consolidation, sale of assets, or reclassification. 

8. Upon the offer of rights to subscribe to stock, the warrant hold¬ 
ers are entitled to purchase such stock so offered, to the same extent 
as though they had then exercised their warrants. 

9. Upon the redemption of the stock to which the warrant is at¬ 
tached, the warrant holder may exercise the warrant up to a date 
later than the date of redemption, or another detached warrant may 
be issued. 

10. In case of a sale of the entire assets of the corporation, or in case 
of the distribution of the assets in partial or total dissolution or liqui¬ 
dation, the holders of the stock purchase warrants are given an oppor¬ 
tunity to exercise their privilege and thus participate in the distribu¬ 
tion of the consideration to be received by the corporation upon the 
sale of its entire assets, or upon the distribution of the assets in partial 
or total liquidation. 

Under the terms of the indenture, the corporation is generally re¬ 
quired to give to the trustee and to the warrant holders written notice 
of any of the above acts contemplated by them, and of the rights of 
the warrant holders arising therefrom. 

Form of warrant. The stock purchase agreement specifies the 
form in which the warrant is to be issued. Detachable warrants are 
issued in bearer form; nondetachable warrants are issued to the 
holder of the certificate of stock or any other security to which the 
warrant is attached. 120 The warrant sets forth the number of shares 
of stock purchasable under the warrant, the price at which such shares 
are purchasable, and the time within which the warrant must be 
exercised. It also enumerates, in brief, the terms and conditions under 
which the warrants are issued, and under which they may be ex¬ 
changed and exercised, with special reference to the stock purchase 
agreement in cases where such terms and conditions appear in full . 
The warrants are dated and numbered, and are authenticated by the 

126 Warrants have in rare instances been issued as instruments separate and apart 
from the security which they accompanied. These instruments were made ou* in the 
name of designated individuals. 
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signature of the proper officers of the corporation, exactly as in the 
case of a certificate of stock. Sometimes temporary typewritten or 
printed warrants are issued pending the issuance of definitive war¬ 
rants. 

Warrants for purchase of fractional shares. The stock purchase 
warrant may entitle the holder to purchase a fraction of a share of 
stock at a certain price. Upon the exercise of such a warrant, the cor¬ 
poration generally issues scrip to represent the fractional shares pur¬ 
chased. This scrip does not entitle the holder thereof to vote, to re¬ 
ceive dividends, or to any other right or interest except that of con¬ 
verting the scrip into full shares upon presentation, together with 
other scrip aggregating one or more full shares, at the office of the 
trustee. Warrants for fractional shares may be surrendered to the 
trustee, and, with other warrants for fractions of shares, may be ex¬ 
changed for warrants for a number of full shares equal to the total of 
such fractional shares. 

Time within which warrants may be exercised. Generally, under 
the terms of the stock purchase warrant agreement, the warrant may 
be exercised on or before a fixed date. 127 In some instances, the war¬ 
rant may be exercised at a certain price up to a certain date, and at 
increasingly higher prices at later dates. 128 The corporation may ex¬ 
tend the time within which the warrant may be exercised. In this 
event, the board of directors, or any other body that originally author¬ 
ized the execution of the stock purchase warrant agreement, author¬ 
izes an amendment of the agreement and of the warrants created 
thereunder, to reflect the change in date for the exercise of the war¬ 
rants. Holders of the warrants are, of course, duly notified of the ex¬ 
tension of time for the exercise of their warrants. 

Manner of exercising the warrant. The holder of a stock pur¬ 
chase warrant desiring to exercise his right to purchase the stock 
called for under the warrant must present the warrant to the trustee, 
together with the amount fixed in the warrant as the purchase price 

327 Sometimes warrants arc made exercisable after a certain date, and the corporation 
is allowed, at its discretion, upon notice to warrant holders, to permit the exercise of 
the warrant at an earlier date. Warrants may be and have been issued without limi¬ 
tation as to the time within which they may be exercised. 

128 In other cases, the price at which the warrant may be exercised increases as a 
certain fixed number of all the rights issued have been exercised. 
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of the stock. Detachable warrants may be presented without the se¬ 
curity to which they were originially attached, and the holder may 
freely present all or a part of the warrants that he holds. He may also 
purchase shares of stock less in number than the full number purchas¬ 
able under the warrant. The warrant is surrendered and cancelled, 
and a new warrant is issued for the number of shares for which the 
surrendered warrant was not exercised. Nondetachable warrants, on 
the other hand, may be exercised only by presentation of the stock 
certificate with the warrant attached. The holder of a nondetachable 
warrant, like the holder of a detachable warrant, however, may exer¬ 
cise his right to purchase only a part of the shares called for by the 
warrant. Upon presentation of his certificate of stock with warrant 
attached, he may receive in exchange two or more certificates of stock 
with attached warrants for as many shares of stock as have not been 
purchased under the original warrant. 

Stock to meet exercise of warrants. The corporation must be 
prepared to meet the exercise of its outstanding warrants by the 
issuance of stock called for by the warrants. Under the terms of the 
stock purchase warrant agreement, the corporation irrevocably sets 
aside the total number of shares that it may be required to issue. As 
warrants are exercised, the stock so set aside is issued, and the capi¬ 
talization of the corporation is correspondingly increased. In order to 
counteract this increase in capitalization, some stock purchase agree¬ 
ments provide that the funds received upon the exercise of the war¬ 
rants must be used to redeem or purchase outstanding preferred 
stock. In some instances, a part of the proceeds received from the 
exercise of the stock purchase warrant is added to the sinking fund 
that protects the security to which the warrant was attached. 

It is a common practice for the corporation to deliver to the trustee 
one or more stock certificates issued in the name of the company and 
indorsed in blank by it, representing the total amount of stock that 
it may be required to issue if all the warrants are exercised. These 
stock certificates are held by the trustee in trust and are exchangeable 
for certificates issued in the name of the company and indorsed in 
blank by it, in such denominations as may be requested by the trustee. 
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As rights granted by the warrants are exercised, the trustee notifies 
the corporation in writing, and from the stock certificates indorsed in 
blank and held in trust by the trustee, the latter makes delivery, as 
agent for the corporation, of stock certificates representing the shares 
purchased. The corporation will always furnish the trustee with cer¬ 
tificates for any denominations required to meet the demands of those 
holding the warrants, in lieu of blank certificates held by the trustee. 
Of course, the trustee can exercise no voting rights with respect to 
the stock so held “in blank,” nor can the board of directors vote it. 

Purchase and sale of warrants. Warrants may have a market 
value, whether they are detachable or nondetachable. If the purchase 
price fixed in the warrant is lower than the market price of the stock 
purchasable under the warrant, the warrant is worth at least the dif¬ 
ference between the market price and the purchase price. In addition, 
the warrant has a speculative value based on the possibility of a rise 
in the market price of the stock called for in the warrant. Warrants 
that are detachable may be purchased and sold in the open market, 
irrespective of the security that they originally accompanied. Non¬ 
detachable warrants, on the other hand, while they may enhance the 
value of the security to which they are attached, cannot circulate 
alone in the market. They may be bought and sold only as part of the 
security that they accompany. 

An “arbitrage” between warrants and stock—that is, the sale or 
purchase of either in the open market to realize the difference be¬ 
tween market price and the stated option price—has been common 
practice, but it is looked upon with disfavor. 


OPTIONS TO PURCHASE STOCK 

Nature of options to purchase stock. An option to purchase stock 
can be distinguished from a stock warrant in that it does not attach 
to or accompany any other security. An option is a contract, by the 
terms of which the owner of property, the optionor, agrees that an¬ 
other party, the optionee, shall have the right to buy certain shares 
of stock belonging to the optionor, at a fixed price and within a 
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limited period of time. 120 The price does not have to be stated. It is 
sufficient if the option contract prescribes a method by which the 
price can be determined. 180 An option at a stated price “on terms to 
be agreed upon” has been upheld. 181 An option must be exercised 
within the time fixed, or, if no time is fixed, within a reasonable 
time. 132 The distinguishing characteristic of an option is that the 
optionee assumes no obligation, 183 but the optionor cannot withdraw 
from the contract until the time limit expires. 134 The optionor cannot 
compel the optionee to proceed even if the latter has made some pay¬ 
ment on the option. 135 In effect, a valid option is an offer to sell, 180 
and a contract to keep the offer open for a specified time. 137 An op¬ 
tion agreement that is not supported by a consideration is merely an 
offer that can be revoked by the optionor any time before it is ac¬ 
cepted by the optionee. 138 But an option becomes an enforceable con- 


120 For definitions of options, see Jones v. Vereen, (1935) 52 Ga. App. 157, 182 S.E. 
627; Mitzlaff v. Midland Lumber Co., (1930) 338 Ill. 575, 170 N.E. 695; Axe v. Tolbert, 
(1914) 179 Mich. 556, 146 N.W. 418; Anthis v. Sandin, (1931) 149 Okla. 126, 299 P. 458; 
Northside Lumber & Bldg. Co. v. Neal, (1929) (Tex. Civ. App.) 23 S.W.(2d) 858. For a 
general discussion of the subject, see Janies “The Law of Option Contracts,” 1)om. L.R. 
(1930) Part 1, pp. 1-26. 

13 ° R. F. Robinson Co. v. Drew, (1928) 83 N.H. 459, 144 A. 67; In re Galewitz' Estate, 
(1955) 3 N.Y. Misc.(2d) 197, 148 N.Y.S.(2d) 823; In re Sherman's Will, (195b) 2 App. Div. 
(2d) 662, 152 N.Y.S.(2d) 250; Morrison v. St. Anthony Hotel, (1955) (Tex. Civ. App.) 
274 S.W.(2d) 556. See Allen v. Biltmore Tissue Corp., (1957) 2 N.Y.(2d) 534, 141 N.E. 
(2d) 812, comment, 31 N.Y.U.L. Ri v. 1429. 

Morris v. Ballard, (1926) 16 F.(2d) 175. 

382 West Texas Utilities Co. v. Ellis, (1937) (Tex. Civ. App.) 102 S.W.(2d) 234, rev'd 
on other grounds, 126 S.W.(2d) 13. But see Kingston v. Home Life Ins. Co., (1917) 11 
Del. Ch. 258, 101 A. 898, affd, 11 Del. Ch. 428, 104 A. 25. 

133 Suburban Improvement Co. v. Scott Lumber Co., (1932) 59 F.(2d) 711, cert, den., 
53 S. Ct. 123; Oleson v. Bergwcll, (1939) 204 Minn. 450, 283 N.W. 770; McHenry v. 
Mitchell, (1908) 219 Pa. 297, 68 A. 729. Whether a particular agreement is an option or a 
sale depends upon the document and intent of the parties. Thompson v. Sweet, (1932) 
91 Colo. 552, 17 P.(ad) 308; Suburban Improvement Co. v. Scott Lumber Co., supra. 

134 postel v. Hagist, (1928) 251 Ill. App. 454; Moresi v. Burleigh, (1930) 170 La. 270; 
127 So. 624. 

185 Bruce v. Mieir, (1932) 120 Cal. App. 287, 7 P.(2d) 1037. 

136 Madison Limestone Co. v. McDonald, (1956) 264 Ala. 295, 87 So.(2d) 539; Russ v. 
Tuttle, (1910) 158 Cal. 226, no P. 813; Price v. Town of Ruston, (1932) 19 La. App. 356, 
139 So. 55; Kingston v. Anderson, (1940) 3 Wash.(2d) 21, 99 P.(2d) 630. 

137 Behrman v. Max, (1931) 102 Fla. 1094, 137 So. 120; Bayfield v. Defcnbacker, (1932) 
266 Ill. App. 385; First Nat’l Bank v. Corporation Securities Co., (1915) 128 Minn. 341, 
150 N.W. 1084; Spitzli v. Guth, (1920) 112 N.Y. Misc. 630, 183 N.Y. Supp. 743. 

138 Thomas v. Birch, (1918) 178 Cal. 483, 173 P. 1102; Ankeney v. Brenton, (1931) 
214 Iowa 357, 238 N.W. 71; Gillen v. Bayfield, (1931) 329 Mo. 68i, 46 S.W.(2d) 571; 
Brinley v. Nevins, (1914) 162 App. Div. 744, 147 N.Y. Supp. 985. 
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tract, if it is supported by a consideration, 189 or if the optionee has 
accepted the offer within the time specified. 140 

The same legal principles of contract law that govern options to 
purchase other property are also applicable to options to purchase 
stock. 141 The supporting cases in the footnotes are therefore not 
limited to those involving options to purchase stock. 

Employee stock option. A corporation may grant its employees 
an option to purchase its stock by individual agreement 142 or under a 
general plan. 148 A valid option agreement or option plan, as it is also 
called, must conform to the general legal principles governing option 
contracts 144 as well as to the general rules governing the conduct of 
corporate affairs. 145 Unless statutes or charter provide otherwise, an 
option agreement or option plan should protect any preemptive 
rights of the existing shareholders. 146 The usual purpose of an option 
agreement is to obtain the services of the employees either individu¬ 
ally or as a group for the corporation, 147 or to give them additional 
compensation with more favorable tax treatment. 148 A promise to as- 


180 Baker v. Mulrooney, (1920) 26 5 F. 529; Copple v. Aigeltinger, (1914) 167 Cal. 
706, 140 P. 1073; Prior v. Ililton Sc Dodge Lumber Co., (1913) 141 Ga. 117, 80 S.E. 559; 
Leadbetter v. Price, (1921) 103 Ore. 222, 202 P. 104; Baker v. Shaw, (1912) 68 Wash! 99, 
122 P.611. 

140 Ankeney v. Brcnton, supra (Note 138); Gillen v. Bayfield, supra (Note 138); 
Moresi v. Burleigh, supra (Note 134). 

141 rrissell v. Nichols, (1927) 94 Fla. 403, 114 So. 431; Jones v. Vereen, supra (Note 
129); Monahan v. Allen, (1913) 47 Mont. 75, 130 P. 768. 

142 Wyles v. Campbell, (1948) 77 F. Supp. 343; McQuillen v. National Cash Register 
Co -» (* 939 ) 2 7 F Supp. 639; Sandler v. Schenley Industries, Inc., (1951) 32 Del. Ch. 46, 
70 A.(2d) 606; Milwaukee Sanitarium v. Swift, (1941) 238 Wis. 628, 300 N.W. 760. 

148 Clamitz v. I hatcher Mfg. Co., (1947) 158 F.(2d) 687; Kaufman v. Schoenberg, 
(* 95 2 ) S 3 Del - Ch. sii, 91 A.(2d) 768; Eliasberg v. Standard Oil Co., (1952) 23 N.J. Super. 
431, 92 A.(2d) 862. See also Holthusen v. Edward G. Budd Mfg. Co., (194*) 52 F. Supp. 
12 5 > 53 Supp. 488. 

144 Gottlieb v. Heyden Chemical Corp., (1951) 32 Del. Ch. 231, 83 A.(ad) 595, rev'd on 
other grounds, 33 Del. Ch. 82, 90 A.(sd) 66o. 

145 Steinberg v. Sharpe, (1950) 95 F. Supp. 32, aff’d, 190 F.(ad) 282; Wyles v. Camp¬ 
bell, supra (Note 142); Clamitz v. Thatcher Mfg. Co., supra (Note 143); Abrams v. 
Alien, (1942) 36 N.Y.S.(2d) 174, aff’d, (1943) 266 App. Div. 835, 42 N.Y.S.(ad) 641. See 
also Greene v. Dietz, (1956) 143 F. Supp. 464. 

146 Gottlieb v. Heyden Chemical Corp., supra (Note 144); Elward v. Peabody Coal 
Co., (1956) 9 Ill. App. 234, 132 N.E.(2d) 549; Eliasberg v. Standard Oil Co., supra (Note 
* 43 ); Milwaukee Sanitarium v. Swift, supra (Note 142). 

147 Spirt v. Bechtel, (1956) 232 F.(*d) 241; Clamitz v. Thatcher Mfg. Co., supra (Note 
143); Kerbs v. California Eastern Airways, Inc., (1952) 33 Del. Ch. 82, 90 A.(2d) 652. 

148 Eliasberg v. Standard Oil Co., supra (Note 143). See also Sec. 421, I.R.C. of 1954. 
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sume an executive position , 349 continuation of employment after a 
proposed resignation , 150 and continuation of employment with dis¬ 
posal of outside interests , 351 have been held to be good consideration 
for the grant of a stock option. It has been held that the corporation, 
in granting a stock option to its employees, must be assured that the 
services will be continued for period of time, usually a year or 
more . 152 The value of the services should also bear a reasonable rela¬ 
tion to the value of the option at the time it is granted . 153 Usually the 
judgment of the board of directors, exercised in good faith, as to the 
value of the services or benefits received by the corporation for stock 
options is conclusive . 154 

State statutes governing stock option plans generally require ap¬ 
proval by the stockholders. Employee option plans have been at¬ 
tacked by dissenting stockholders as wasteful, fraudulent, and viola¬ 
tive of preemptive rights . 155 In states where stockholder approval is 
not required by law, it is nevertheless advisable to submit the plans 
for stockholders' approval . 156 This precaution is important when di¬ 
rectors or officers receive benefits from the plan . 157 If the plan has 
been approved by a majority of stockholders, the dissenting stock¬ 
holders must establish that the directors did not act in good faith. 

140 McQuillen v. National Cash Register Co., supra (Note 142). 

150 Wyles v. Campbell, supra (Note 142). 

163 Sandler v. Schcnley Industries, Inc., supra (Note 142). 

152 Holthusen v. Edward G. Budd Mfg. Co., supra (Note 143); Kerbs v. California 
Eastern Airways, Inc., supra (Note 147); Eliasbcrg v. Standard Oil Co., supra (Note 143). 
But see Clamitz v. Thatcher Mfg. Co., supra (Note 143). Where options could be exer¬ 
cised at once, plans were held invalid in Frankel v. Donovan, (1956) (Del. Ch.) 120 A. 
(2d) 311; Kerbs v. California Eastern Airways, Inc. supra (Note 147); Rosenthal v. 
Burry Biscuit Corp., (1948) 30 Del. Ch. 299, f>o A.(2d) 106. 

In McPhail v. L. S. Starrett Co., (1957) *57 F. Supp. 560, it was said that an option 
given almost all employees, which had to be exercised within 30 days, and at the market 
price, had no market value and, therefore, required no consideration. 

158 Clamitz v. Thatcher Mfg. Co., supra (Note 143); Frankel v. Donovan, supra (Note 
152); Kerbs v. California Eastern Airways, Inc., supra (Note 147); Abrams v. Allen, 
supra (Note 145). 

154 Some states expressly so provide by statute. See also Clamitz v. Thatcher Mfg. 
Co., supra (Note 143); Frankel v. Donovan, supra (Note 152); Kerbs v. California East¬ 
ern Airways, Inc., supra (Note 147). See also “Employee Stock Option Plans—the Clydes¬ 
dale Rule," 52 Coujm. L. Rev. 1003. 

155 See note, “Legality of Stock Option Grants to Officers," 49 Colum. L. Rfv. 232. 
See also Krantman v. Liberty Loan Corp., (1957) 246 F.(2d) 581. 

156 Spirt v. Bechtel, supra (Note 147). 

167 Kaufman v. Schoenberg, supra (Note 143). See also 52 Colum. L. Rev. 1003. 
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Without shareholder approval, the directors are on the defensive to 
prove good faith . 158 A majority of stockholders is without power to 
validate a stock option plan that is without consideration . 159 
Unanimous action of all stockholders cannot validate an illegal stock 
option plan . 160 

3 «« Gottlieb v. Heyden Chemical Corp., supra (Note 144); Eliasberg v. Standard Oil 
Co., supra (Note 143). See also 53 Colum. L. Rev. 283. 
ir»i) Frartkel v. Donovan, supra (Note 152). 
l«o Elward v. Peabody Coal Co., supra (Note 146). 
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CHAPTER 20 


Calls and Assessments 

Meaning of a call. A call for payment of an unpaid subscription 
is an official declaration that the sum subscribed, or any specified in¬ 
stallment or amount, is required to be paid . 1 The term “call” is ap¬ 
plied to the resolution calling for payment, to the notice or demand 
for payment, and sometimes to the time when payment is due. The 
words “call” and “assessment” are frequently used interchangeably, 
for assessment also means that a fixed payment is required of the 
stockholders. Call, however, is generally understood to apply to un¬ 
paid subscriptions, whereas assessment is used to designate additional 
payments required to be made on stock that is already fully paid . 2 3 

Necessity for calls for payment. The time when payment must 
be made for stock is generally determined by the provisions of the 
contract between the corporation and the purchaser of the stock . 8 
Usually the subscription contract, or contract of purchase, fixes the 
time of payment, or indicates that payment shall be made in such 
installments as shall from time to time be called by the directors. In 
the absence of any indication in the agreement as to when payments 
are due, it is understood that they are due on call , 4 * * * and payment is 
not due from a subscriber until a call has been issued. In other words, 
a call for payment must be made before the corporation can bring an 
action against the subscriber for the amount due.® A subscriber, how- 


1 Campbell v. American Alkali Co., (1903) 1*5 F. 807; Wall v. Basin Mining Co., (1909) 
16 Idaho 313, 101 P. 733; Germania Iron Mining Co. v. King, (1896) 94 Wis. 439, 69 
N.W. 181. 

2 Seyberth v. American Commander Mining & Milling Co., (1926) 42 Idaho 254, 245 
P. 93 s - 

3 It has been held that a subscriber may agree with a third person to pay his subscrip¬ 
tion at certain times and in certain amounts, subject to statute or charter limitations. 
Wark Co. v. Beach Hotel Corp. (1931) 113 Conn. 119, 154 A. 252. 

4 San Bemadino County Sav. Bank v. Denman, (1921) 186 Cal. 710, 200 P. 606. 

c Glenn v. Marbury, (1892) 145 U.S. 499, 12 S. Ct. 914; Coast Amusements v. Stineman, 

(1931) 115 Cal. App. 746, 2 P,(2d) 447; Handley Inv. Co. v. Trenholme, (1916) 91 Wash. 

146, 157 P. 472. 
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ever, may waive the necessity for a call and pay for his stock in full 
or in part at any time . 6 Some courts have held that the subscriber may 
pay in full for his stock before payment is due only if the corporation 
is willing to accept payment . 7 If the subscription contract indicates 
when specific payments must be made, the subscriber must pay the 
installments as they fall due; it is not necessary for the corporation to 
call for payment . 8 If an agreement is silent as to the time of payment, 
the subscription is due and payable at once . 9 However, the statutory 
provisions governing calls may be deemed part of the contract to be 
complied with before the corporation can sue for the unpaid 
amount . 10 When the subscriber repudiates the subscription, no call is 
necessary to make him liable . 11 

Authority to make calls. A call, in order to be valid, must be 
made by proper authority in compliance with any express provisions 
contained in the statute, charter, by-laws, or subscription contract . 12 
The statute, charter, and by-laws usually confer the power of making 
calls for unpaid subscriptions upon the directors. If the statute does 
not expressly impose upon the directors the duty of making calls, the 
power to issue calls may be given to the stockholders. However, the 
board of directors must make the calls for payment in the absence of 
a provision conferring the power on others . 13 If the call is made with¬ 
out proper authority, it is invalid unless it has been ratified by those 
who originally had the authority. 


# San Bernadino County Sav. Bank v. Denman, supra (Note 4). Sec also Wark v. 
Beach Hotel Corp., (1931) 113 Conn. 119, 154 A. 252. 

7 Welch v. Sargent, (1899) 127 Cal. 72, 59 P. 319; Wark v. Beach Hotel Corp., supra 
(Note 6). 

8 Myrtle Point Mill & Lumber Co. v. Clarke, (1922) 102 Ore. 533, 203 P. 588; Com¬ 
monwealth Bonding 8 c Cas. Ins. Co. v. Hill, (191G) (Tex. Civ. App.) 184 S.W. 247; Co¬ 
lumbus Institute v. Conohan, (1916) 164 Wis. 219. 159 N.W. 720. 

9 Harris v. Gateway Land Co., (1900) 100 Ala. 652, 29 So. 611. 

10 Vegetable Oil Corp. v. Twohy, (1927) 86 Cal. App. 409. 260 P. 813. 

11 Shiffer v. Akenbrook, (1921) 75 Ind. App. 149. 130 N.E. 241. 

12 Grafton v. Masteller, (1956) 232 F.(2d) 733; Wood v. Universal Adding Mach. Co., 
(1911) 1C6 Ill. App. 346; Germania Iron Mining Co. v. King, supra (Note 1). 

is See Budd v. Multnomah St. Ry., (1887) 15 Ore, 413, 15 P. 659. 

A valid call may be made by persons succeeding to the powers of the board of di¬ 
rectors, such as a receiver for the benefit of creditors. In re Phoenix Hardware Co., 
(1918) 249 F. 410; Carpenter v. Griffith Mortgage Corp., (1934) 20 Del. Ch. 132, 172 A. 
447. State ex rel. Havner v. Associated Packing Co., (1929) 210 Iowa 754, 227 N.W. 627. 

in the Carpenter case the court denied a request for a general call to equalize the 
losses among the shareholders. 
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Where the power to make calls is vested in the board of directors, 
a call must be made by a properly constituted board at a regular 
meeting, or at a special meeting properly called . 14 However, if all the 
directors are personally present and participate in making the call, 
the fact that notice of the meeting has not been given as provided in 
the by-laws is immaterial . 15 The board, or whoever has authority to 
make calls, has the right to determine whether a call is advisable; the 
action of directors who have authority to make a call cannot be ques¬ 
tioned by the stockholders, if the call has been made in good faith 
and for corporate purposes . 10 The directors, of course, would have no 
power to make calls at times and for purposes in violation of the 
agreement entered into with subscribers . 17 If the subscription con¬ 
tracts contain an express or implied condition that all the capital 
stock must be subscribed for before calls can be made, calls made 
while this condition remains unfulfilled are invalid, unless perform¬ 
ance of the condition has been waived, or unless the stockholders are 
estopped from insisting upon its performance . 18 

Determination of amount of call. The same authority that has 
the power to make calls for the payment of capital stock has the power 
to determine the amount for which calls will be made, subject to the 
express or implied limitations of the statute, charter, by-laws, or sub¬ 
scription contract. 

To be valid, calls must be uniform and in ratable amounts. Calls 
requiring some stockholders to pay a higher rate than others are un¬ 
just and void . 19 But this rule of equality is not violated by calls 
against the subscriptions of certain stockholders for the purpose of 
producing a sum sufficient to make the payments of these stockholders 
equal to payments already made by other stockholders . 20 


14 Cheney v. Canfield, (1910) 158 Cal. 342, 111 P. 92. 

15 Minneapolis Times Co. v. Niinocks, (1893) 53 Minn. 381, 55 N.W. 546. 

ifl Nashua Sav. Bank v. Anglo-American Land, Mortgage & Agency Co., (1903) 189 
U.S. 221, 23 S. Ct. 517; Budd v. Multnomah St. Ry., supra (Note 13). 

17 Grafton v. Masteller, supra (Note 12). See also Farmers’ Lumber Co. v. Luikart 
(1927) 36 Wyo. 413, 256 P. 84. 

is Huxtable v. Shumate, (1922) 79 Ind. App. 293, 134 N.E. 896. 

19 Geary St., P. & O. R.R. v. Roiph, (1922) 189 Cal. 59, 207 P. 539; Great Western 
Tel. Co. v. Burnham, (1891) 79 Wis. 47, 47 N.W. 373. See also Germania Iron Mining 
Co. v. King, supra (Note 1). 

20 Imperial Land & Stock Co. v. Oster, (1917) 34 Cal. App. 776,168 P. 1159. 
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Resolution authorizing call for payment. The law requires that 
the terms of a call shall be definite, 21 and that there shall be some act 
showing clearly an official intent to render due and payable all or a 
part of the unpaid subscription 22 To comply with these require¬ 
ments, it is customary for a board of directors having the power to 
make calls, to adopt a resolution, at a regular meeting or at a special 
meeting properly called, containing the following information: 

1. The stockholders to whom the call applies. 23 

2. The amount or percentage of the subscription required to be 
paid. 

3. The time when payment is due. 

4. The place where payment is to be made. 

5. The person to whom payment is to be made. 

6. Directions for the giving of notice of the call by the proper cor¬ 
porate officer. 

From a legal standpoint, all of this information may not be neces¬ 
sary. 24 It has been held that a call is valid even if the resolution does 
not name the place at which or the person to whom payment is to be 
made, provided that the notice of the call gives this information. 25 It 
is a good practice, however, to include all the information listed above 
in the resolution. The resolution should be carefully framed, since 
the call makes absolute the contingent liability of the stockholder to 
pay for his stock, and lays the foundation for recovery of payment if 
the stockholder does not respond to the call. 

Notice of calls. According to the weight of authority, notice of 
calls for payment on stock must be given to stockholders. 26 There are 
cases, however, that hold that no notice is necessary unless expressly 
or impliedly required by the statute, charter, or by-laws of the corpo- 


21 North Milwaukee Town Site Co. No. 2 v. Bishop, (1899) 103 Wis. 492, 79 N.W. 

785- 

22 Budd v. Multnomah St. Ry., supra (Note 13). 

23 The corporation can look only to the list of stockholders on its books to determine 
who is liable to call. Prudential Petroleum Co. v. Peck, (1933) 132 Cal. App. 4, 22 
P.(2d) 559. See also United States v. Cole, (1950) 90 F. Supp. 147. 

24 San Bemadino County Sav. Bank v. Denman, supra (Note 4). 

25 American Pastoral Co. v. Gurney, (1894) 61 F. 41. 

26 See Germania Iron Mining Co. v. King, supra (Note 1). 
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ration, or by the contract with the stockholder. 27 Notice of call, of 
course, may be waived by the stockholders. 

No special form of notice is required, unless the statute, charter, 
by-laws, or contract prescribe one. The form of notice used should 
contain all the information required by the statute, charter, by-laws, 
or contract, and should clearly indicate to the stockholder that a call 
has been made and that payment is required. It is a good plan to have 
the notice contain the same information appearing in the resolution 
authorizing the call. 

If no specific length of time is prescribed by statute, charter, by¬ 
law, or contract, reasonable notice prior to the issuance of the call is 
sufficient. 28 

Irregularities in calls. All statutory, charter, by-law, and con¬ 
tract provisions concerning the necessity for calls, formalities of 
making calls, and the giving of notice thereof, should be followed. It 
is true that the courts have at times overlooked irregularities and 
informalities in calls if there has been a substantial compliance with 
the statutory requirements and the call has otherwise been ade¬ 
quate; 29 but a corporation that would avoid legal entanglements 
should scrupulously adhere to all requirements. A subscriber, by his 
acts or by express agreement, may waive informalities in making the 
call, in the notice of the call, or even in the call itself. 30 

Remedies of corporation upon failure of subscriber to respond 
to call for payment. The statutes in most states indicate the reme¬ 
dies available to a corporation upon failure of a subscriber to respond 
to the call for payment. The various remedies provided may be listed 
as follows; 

1. The corporation may bring an action at law against the delin¬ 
quent subscriber to recover the amount that still remains unpaid 
after the call. 

27 Ibid. 

28 Fairchild County Turnpike Co. v. Thorp, (1839) 13 Conn. 173. 

29 Macon & A. R.R. v. Vason, (187G) 57 Ga. 314. 

80 Graebncr v. Post, (1903) 119 Wis. 392, 96 N.W. 783. See also Gowans v. Rockport 
Irrigation Co., (1930) 77 Utah 198, 293 P. 4. 
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2. The corporation may sell at public auction such part of the 
shares as will pay the call due, plus expenses. 

3. The corporation may sell the shares, apply the proceeds to the 
payment of the installment called for, plus expenses, and refund the 
excess to the original owner. 

4. If the proceeds of a sale are insufficient to pay the installment 
due, plus expenses, the corporation may sue the delinquent stock¬ 
holder lor the balance. 

5. The corporation may declare the stock and all previous pay¬ 
ments made thereon to be forfeited to the corporation. 

6. The corporation may be given the right to purchase the shares 
through its secretary, its president, or any director, for the amount of 
the assessment, plus costs, if no bidder offers the amount of the assess¬ 
ment and costs. 

In some states, the statutes permit the corporation to provide, in 
the by-laws, for the manner of selling shares or forfeiting them for 
failure to pay calls. Remedies for nonpayment of calls may also be 
provided by the corporate charter 31 or by the subscription contract. 

Statutory, charter, or contract remedies are generally held to be 
cumulative and not to abrogate appropriate common law remedies. 32 
Thus a corporation has the right to sue for the amount of the call, 
even if, by statute, charter, or contract, it may also have the right 
to sell or forfeit the shares. 33 However, unless the right to do so is 
given by the statute, 34 the corporation cannot sue at law for the 
amount of the call after it has used the remedy of forfeiture. 35 

Forfeiture of shares for nonpayment. The right to forfeit or 
to sell shares of a subscriber for nonpayment is not an inherent power 
of the corporation, and therefore, before a corporation is permitted to 

Bessette v. St. Albans Co-operative Creamery, (1935) 107 Vt. 103, 176 A. 307. 

32 Campbell v. American Alkali Co., supra (Note 1); State v. Associated Packing Co., 
(1929) (Iowa) 227 N.W. 627; Ohio Valley Industrial Corp. v. H. L. Seabright Co., (193*) 
111 W. Va. 55, 160 S.E. 300. 

33 Nashua Sav. Bank v. Anglo-American Land, Mortgage 8c Agency Co., supra (Note 
16); Imperial Land 8c Slock Co. v. Oster, supra (Note 20). 

34 Mandel v. Swan Land 8c Cattle Co., (1895) 154 111 . 177, 40 N.E. 462. See also Den¬ 
man v. Country Club Realty Co., (1920) 143 Ark. r,02, 220 S.W. 824. 

35 Denman v. Country Club Really Co., supra (Note 34); Quintet Oil Co. v. Big Five 
Oil Co., (1922) 71 Colo. 232, 205 P. 949. 
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exercise this right, it must have the power delegated to it by the 
statute or charter. Without such power, a majority of the stockholders 
cannot pass a by-law permitting the corporation to forfeit shares 80 
which will bind stockholders who do not assent to the by-law. 87 A sub¬ 
scriber may, however, make a contract providing that default in any 
payment shall operate as a forfeiture of previous payments, unless 
there is a statute, charter, or by-law provision prohibiting such a con¬ 
tract. 88 

Forfeitures are not favored by the law, and the provisions of the 
statute, charter, by-laws, or contract governing forfeitures are strictly 
construed. 39 Those seeking to enforce a forfeiture must observe with 
exactness all requirements necessary to enable them to exercise this 
strong power. 40 

If there are no provisions regarding the details to be followed in 
enforcing a forfeiture of stock, the only requirement is that the 
method adopted be reasonable and just. 41 The statutes generally indi¬ 
cate the notice that must be given to delinquent subscribers before 
the corporation can forfeit the shares or apply the remedies permitted 
by statute. The statutory provision as to notice must be strictly fol¬ 
lowed. 42 But an irregularity may be waived by the stockholder and 
the corporation to validate a forfeiture. 43 

Any action concerning the forfeiture of stock should be taken by a 
properly constituted board of directors, at a meeting called as re- 


36 See Monroe Dairy Ass’n v. Webb, (1899) 40 App. Div. 49, 57 N.Y. Supp. 572. Cf. 
Hill v. Partridge Cooperative Equity Exchange, (1950) 168 Kan. 506, 214 P.(2d) 316. 

37 The power to declare forfeiture of corporate stock for nonpayment of the amount 
due must be exercised in strict compliance with charter or statutory requirements. 
Jensen v. Northwestern Underwriters’ Ass'n, (191G) 35 N.D. 223, 159 N.W. 611. 

33 Denman v. Country Club Realty Co., supra (Note 34). From Budd v. Multnomah 
St. Ry., supra (Note 13), it would seem that a by-law with forfeiture provisions could 
be adopted by unanimous vote of the shareholders if not expressly prohibited by 
statute or charter. 

30 Matter of N, Y. 8 c Westchester Town Site Co., (1911) 145 App. Div. 623, 130 N.Y. 
Supp. 414. 

40 American Well 8 c Prospecting Co. v. Blakemore, (1920) 184 Cal. 343, 193 P. 779; 
Jent v. Friggeri, (1935) 141 Kan. 144, 40 P.(2d) 343; Jensen v. Northwestern Under¬ 
writers' Ass’n, (1916) 35 N.D. 223, 159 N.W. Oil. 

41 Crissey v. Cook, (1903) 67 Kan. 20, 72 P. 541. 

42 San Bernadino County Sav. Bank v. Denman, supra (Note 4); American Well 8 c 
Prospecting Co. v. Blakemore, supra (Note 40). 

43 American Well 8 c Prospecting Co. v. Blakemore, supra (Note 40); Crissey v. Cook, 
supra (Note 41). 
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quircd by the statute, charter, or by-laws. The record of (he meeting, 
as well as the notice of forfeiture to be sent to subscribers, should be 
checked against the requirements to insure that the procedure pre¬ 
scribed has been correctly followed. 44 

After forfeiture or sale of shares, the delinquent stockholder is 
divested of title to the stock. His liability for further payments to the 
corporation ceases. He is also relieved from liability to creditors for 
the amount unpaid, even if the debt was contracted with the creditor 
before the forfeiture. 45 If the stockholder has been intentionally dis¬ 
charged from liability in order to defraud creditors, the forfeiture is 
of no effect and the stockholder is not relieved from liability. 40 

Meaning of “assessment.” As indicated in the definition of calls 
(see page 886), the words “call” and “assessment” are frequently used 
interchangeably. Strictly speaking, however, the word “assessment” 
means a demand upon stockholders for payment above the par value 
of the stock, or in the case of no-par value shares, above the contract 
price. 

Power of corporation to assess fully paid stock. A corporation, 
in the sale and issuance of its stock, assumes a contractual relation 
with the shareholder. 47 One of the carefully guarded rights of the 
stockholder under the contract is that no demand for payment shall 
be made by the corporation above the par value or price contracted 
to be paid for the shares of stock. 48 In some states, the statutes spe¬ 
cifically provide that stock for which the agreed consideration has 
been paid shall be nonassessable. In others, the assessment is in¬ 
directly prohibited; that is, the corporation is given the power to 
make assessments upon stock, not exceeding in the aggregate the bal¬ 
ance remaining unpaid under the contract of subscription. 49 Stock¬ 
holders who have paid in full for their shares may not be called upon 

44 it is not essential that the resolution show that stock of a particular subscriber is 
being forfeited, if proper notice is given to the subscriber. Crissey v. Cook, supra (Note 
40 - 

45 Mills v. Stewart, (1863) 62 Barb. (N.Y. 444, aff’d, 41 N.Y. 384; American Well & 
Prospecting Co. v. Blakemore, supra (Note 40). 

46 American Well 8 c Prospecting Co. v. Blakemore, supra (Note 40). 

47 Peters v. United States Mortgage Co., (1921) 13 Del. Ch. 11, 114 A. 598. 

48 Hill v. Partridge Cooperative Equity Exchange, supra (Note 36). 

40 See Moore v. Los Lugos Gold Mines, (1933) 172 Wash. 570, 21 P.(2d) 253, for a 
constitutional prohibition of assessment. 
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to pay an additional assessment unless the statute or the corporate 
charter authorizes an assessment upon fully paid stock, 50 or unless an 
express and valid agreement for the assessment is made with the stock¬ 
holder. 51 In some states a corporation may amend its charter to pro¬ 
vide for the power of assessment. 52 In other states the corporation is 
not so privileged. 53 

Power to assess stock marked “nonassessable.” Many corpora¬ 
tions issue stock that bears upon its face the words “fully paid and 
nonassessable.” Such a provision becomes a part of the contract be¬ 
tween the corporation and the stockholder, and, as between these two 
parties, the agreement may be relied upon and enforced. 54 But where 
the necessity arises to marshal the assets of the corporation for the 
purpose of discharging its liabilities, the stockholders are obliged to 
pay whatever amount remains unpaid on their stock, despite the fact 
that the stock is marked “nonassessable.” 55 

In some states, the statute gives the corporation the power to levy 
an assessment against capital stock that is fully paid up, for the pur¬ 
pose of paying expenses, conducting the business, or paying debts. 
The fact that the certificates bear upon their face the words “fully 
paid and nonassessable” renders the shares represented by the certifi¬ 
cates nonassessable even under such a statute. 58 An agreement be¬ 
tween the stockholder and the corporation that the stock shall be 
nonassessable may be evidenced by the certificate of incorporation 
describing the stock to be issued, or by a provision in the by-laws, the 
certificates of stock, the subscription contract, or the contract of sale. 
However, if a statute prohibits a distinction or preference between 

COSchueth v. Farmers' Union Milling & Grain Co., (1927) 116 Neb. 14, 215 N.W. 458; 
Forsyth v. Selma Mines Co., (1921) 58 Utah 142, 197 P. 586; Huxtable v. Berg, (1917) 
98 Wash. 616, 168 P. 187. 

61 Milton v. Bergstrom, (1916) 71 Fla. 197, 70 So. 1008; Big Creek Ditch Co. v. Hulick, 
(1929) 130 Ore. 408, 280 P. 492; Child v. Idaho Hewer Mines, (1930) 155 Wash. 280, 284 
P. 80. For a review of cases, see 39 Yale L.J. 580. 

62 Wilson v. Cherokee Drift Mining Co., (1939) 14 Cal. 56, 92 P.(2d) 802. 

63 Harris v. Northern Blue Grass Land Co., (1911) 185 F. 192; State ex rel. Brooks v. 
Overland Beverage Co., (1949) 69 Idaho 126, 203 P.(2d) 1009; Hill v. Partridge Coop¬ 
erative Equity Exchange, supra (Note 36). 

64 A. C. Frost & Co. v. Coeur D’Alene Mines Corp., (1939) 60 Idaho 491, 92 P.(2d) 
1057; Whicher v. Delaware Mines Corp. (1932) 52 Idaho 304, 15 P.(2d) 610. 

66 Norton V. Lamb, (1936) 144 Kan. 665, 62 P.(2d) 1311; Strong v. Frerichs, (1938) 
(Mo. App.) 116 S.W.(2d) 533. 

66 Wall v. Basin Mining Co., (1909) 16 Idaho 313, 101 P. 733. 
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shares, such preference or distinction should be stated in the articles 
of incorporation; otherwise, an agreement between a corporation and 
one of its stockholders that the shares held by such stockholder shall 
be nonassessable, is void if the same freedom from liability to assess¬ 
ment is not accorded to all the stockholders. 57 

Assessments under statutory or charter provisions* The statutes 
permitting the assessment of fully paid stock vary in the several states. 
Assessments made under these statutes must conform to the require¬ 
ments of the law, 58 for the courts strictly construe the provisions of the 
statutes. Thus, the assessment must be made for the purpose described 
in the statute. 59 If the assessment is for a proper purpose, the direc¬ 
tors' motive in levying it is immaterial. 90 If the statute fixes the maxi¬ 
mum that may be called lor, the assessment should be within the limit 
prescribed. 01 

The assessment, in order to be valid, must be authorized by those 
given the power by the statute or the certificate of incorporation to 
levy assessments and must be made in the manner prescribed. 62 If the 
directors are authorized to levy an assessment, 63 they must do so at a 
legal meeting, properly called. 04 As in the case of calls for unpaid sub¬ 
scriptions, an assessment on fully paid stock must be uniform; an 
assessment upon certain shareholders and not upon others is invalid. 65 
The directors or stockholders, whichever body is authorized to levy 
the assessment, should do so by resolution, properly proposed, sec¬ 
onded, and voted upon. A complete record should be kept of the 
action taken. If the certificate of incorporation authorizes the levying 
of an assessment only upon the vote of a certain percentage of the 

57 Martin v. Palmer Union Oil Co., (1920) 184 Cal. 386, 193 P. 950. 

BfcSchroeter v. Bartlett Syndicate Bldg. Corp., (193G) 8 Cai.(2d) 12, 63 P.(*d) 824; 
Rancho La Sierra v. Bixby, (1936) 12 Cal. App.(2d) 342, 55 P.(2d) 527. 

50 Koshaba v. Koshaba, (1942) 56 Cal. App.(2d) 302, 132 P.(2d) 854; Kehlor v. Chesley 
Finance Corp., (1932) 123 Cal. App. 4, 10 P.(2d) 801. 

50 Clark v. Oceano Beach Resort Co., (1930) 106 Cal. App. 574, 289 P. 946. 

51 Sanderson v. Salmon River Canal Co., (1927) 45 Idaho 244, 263 P. 32. 

52 An improperly levied assessment may be declared void by the courts. Koshaba v. 
Koshaba, supra (Note 59). 

53 See La Plante v. Hopper, (1932) 127 Cal. App. 146, 15 P.(2d) 525. 

64 Boswell v. Mount Jupiter Mut. Water Co., (1950) 97 Cal. App.(2d) 437, 217 P.(2d) 
980. See also Farbstcin v. Pacific Oil Tool Co., (1932) 127 Cal. App. 157, 15 P.(ad) 766, 
for a valid assessment by de facto directors. 

65 Seyberth v. American Commander Mining 8c Milling Co., supra (Note 2); Omaha 
Law Library Ass’n v. Connell, (1898) 55 Neb. 396, 75 N.W. 837. 
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stockholders, the record should show that the required number of 
stockholders voted in favor of the assessment. An assessment on fully 
paid shares has been held unenforceable where a proper record of the 
transaction was not made. 66 Notice of the assessment should be given 
to stockholders in strict conformity with the requirements of the 
statute or the charter. 67 

Enforcement of assessments. The principles concerning the 
enforcement of assessments on fully paid stock are similar to those 
applying to the enforcement of calls on unpaid subscriptions (see page 
890). Stockholders become liable for the payment of valid assessments, 
and the corporation may bring an action against them to enforce the 
liability. 68 The corporation has no right to forfeit or to sell the shares 
of stockholders who have failed to pay a valid assessment, unless the 
statute or charter expressly so provides. 66 If forfeiture and sales are 
permitted by the statute or charter, the provisions as to notice of the 
forfeiture or sale and the requirements as to the manner of conduct¬ 
ing the sale must be followed in exact conformity with the law. 70 

Assessments pursuant to agreements with stockholders. Even 
in the absence of a statutory or charter provision authorizing assess¬ 
ments upon fully paid stock, the stockholders may agree to pay an 
assessment on fully paid stock for the benefit of the corporation. If the 
voluntary assessment is supported by a valid consideration, the cor¬ 
poration can enforce the agreement of the assenting stockholders. 71 
When stockholders voluntarily pay an assessment, although the stock 
is fully paid and nonassessable, they cannot later recover payment 
from the corporation or its officers. 72 


66 Corcoran v. Sonora Mining & Milling Co., (1902) 8 Idaho 651, 71 P. 127. 

07 Brown v. St. Paul Consolidated Oil Co., (1929) 101 Cal. App. 263, 281 P. 646; 
Stivers v. Sidney Mining Co., (1949) 69 Idaho 403, 208 P.(2d) 795. 

os The person in whose name the stock is registered is liable for assessments even if 
he holds the stock in trust for another. Berkeley Hillside Properties Co. v. Kelly, (1926) 
78 Cal. App. 29, 247 P. 600; Webster v. Bartlett Estate Co., (1917) 35 Cal. App. 283, 
169 P. 702. Transferees are liable for assessments made after the transfer. Libby v. 
Tobey, (1890) 82 Me. 397, 19 A. 904. 
o# Williams v. Lowe, (1876) 4 Neb. 382. 

70 Clark v. Oceano Beach Resort Co., supra (Note 60); Newhall v. Hunsaker, (1918) 
38 Cal. App. 399, 176 P. 380; See also Castello v. Central Eureka Mining Co., (1948) 
85 Cal. App.(2d) 772, 193 P.(2d) 968. 

71 Good v. Derr, (1931) 46 F.(2d) 411; Milton v. Bergstrom, supra (Note 51). 

72 Speckert v. Bunker Hill Arizona Mining Co., (1940) 6 Wash.(2d) 39, 106 P.(2d) 602. 
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The consent of the stockholder to an assessment may sometimes be 
given indirectly. For example, if the corporation passes a by-law pro¬ 
viding for an assessment, and a stockholder, with knowledge of that 
by-law and with full acquiescence, purchases shares of stock, he will 
be deemed to have agreed to the provisions of the by-law with regard 
to the assessment. 73 Of course, if the stockholder received his stock 
before the passage of the by-law fixing the assessment, it could not be 
said that he consented to the assessment if he did not concur in the 
passage of the by-law. 74 
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Form 747—Notice of call and receipt for pay menu 

.,19- 

To.: 

You are hereby notified that a call of.($.) Dollars per 


share on all the shares of the Common Stock of the.Cor¬ 
poration, payable on the .... day of.. 19.was made by 


a resolution of the Board of Directors of the said Corporation, duly passed 
on the .... day of., 19. 

The amount due upon your subscription dated the .... day of 

., 19...., is . ($.) Dollars, which you will 

please pay to the Corporation's Treasurer, at No.. 

City of.. State of.. on or before the .... day of 

.> 19 . 

When sending your check, please forward this notice, together with the 
form of receipt attached hereto. 

By order of the Board of Directors. 


Secretary 

Receipt for Payment of Call 

of $.per Share of 

Common Stock Due 

. ,19.... 

.Corporation 

73 Jonas v. Frost, (1919) 32 Idaho 214, 179 P. 949; Big Creek Ditch Co. v. Hulick, 
supra (Note 51); Gowans v. Rockport Irrigation Co., supra (Note 30). 

74 Sullivan County Club v. Butler, (1899) 26 N.Y. Misc. 306, 56 N.Y. Supp. 1. 
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Received, from .. the sum of . ($.) 

Dollars, being the amount due on.(.) shares of Common 

Stock in the above Corporation. . 

Treasurer 


Form 748—Stockholders'* waiver of notice of assessments • 

The undersigned, subscribers to the capital stock of the. 

Corporation, a corporation organized and existing under the laws of the 

State of.. do hereby waive the statutory notice and all other 

notice of any kind whatsoever, of the time and place of payment of as¬ 
sessments on the shares of stock of said Corporation, subscribed by them 
and by each of them respectively, and do hereby severally agree to pay 
to the Treasurer of said.Corporation, the amounts sub¬ 

scribed by them respectively, at such time and in such manner as the 
Board of Directors of said Corporation may require. 

Dated this .... day of., 19. 


Form 749—lSotice to shareholders of postponement of due date of 
installments on subscriptions . 

.Company 

. Street 

.City,.State 

., 19* • 

To Our Shareholders: 

On account of the extraordinary financial condition existing at the 
present time, and for the convenience of prospective subscribers to the 

stock of.Company, the Board of Directors, at a meeting 

held today, decided to defer the date when payment of the second, third, 

and fourth installments will become due, to... 

...., and.. respectively. 

The first payment, however, will be payable on.. in 

accordance with the original announcement. 

Very truly yours. 


President 
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Form 750—-Notice of forfeiture of payments made upon stock sub - 
scription for nonpayment of call (where sale is not required). 

To. 


You are hereby notified that the Board of Directors of the. 

Corporation, at a meeting held on the * . . . day of.. 19. .. 

duly passed a resolution forfeiting your rights to the subscription for 

.(.) shares of the Common Stock of this Corporation, and, 

under the terms of such subscription, all payments heretofore made are 

likewise forfeited because of your failure to pay the call of . 

($.) Dollars per share due thereon, on the .... day of.. 

’9 . 


Secretary 

Form 751—Notice of forfeiture of stock and sale for nonpayment of 
calL 

To. 


You are hereby notified that the Board of Directors of the. 

Corporation, at a meeting held on the .... day of.. 19. ., 

duly passed a resolution forfeiting the . (.) shares of 

Common Stock having a par value of.($.) Dollars each, 

represented by Certificate No.. of which you are the record 

owner, because of your failure to pay the call of.($.) 

Dollars per share due thereon on the .... day of.. 19 . 

By order of the Board of Directois, said.(.) shares of 

Common Stock will be sold at public auction to the highest bidder at the 

office of the Corporation, No. Street, City of 

.. State of., or as many shares of said stock as 

will pay.($.) Dollars, which is the aggregate amount due 

on said shares, and also the costs of advertising and the expenses of the 
sale. 


Form 752—"Notice of assessment • 


. Corporation 
Street,. 


Secretary 


Notice Is Hereby Given That, at a meeting of the Board of Directors, 
held on the-day of.. 19-- an assessment of. 
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($.) Dollars per share was levied upon the capital stock of the 


Corporation, payable on the .... day of ., 19. . .., to the 

Treasurer of the Corporation, at No.. City of 

., State of.Any stock upon which this assess¬ 
ment shall remain unpaid on the .... day of.. 19. .. ., will 

be delinquent and advertised for sale at public auction, and, unless pay¬ 
ment is made before this date, will be sold on the .... day of. 

19. . . ., to pay the delinquent assessment, together with the costs of ad¬ 
vertising and the expenses of the sale. 


Secretary 

Form 753—Notice of sale of stock for nonpayment of assessment. 

.Corporation 

. Street, . 

There is delinquent upon the following-described stock, on account of 
the assessment levied on the .... day of.. 19.. . . (and as¬ 

sessments levied previous thereto, if any), the several amounts set opposite 
the names of the respective shareholders, as follows: 

Number of Number of 

Names Certificate Shares Amount 


And in accordance with law and an order of the Board of Directors, 

made on the .... day of., 19.. .., as many shares of each 

parcel of such stock may be necessary will be sold at the ( indicate particu¬ 
lar place), on the .... day of.. 19__ at.o'clock 

in the.noon of such day, to pay delinquent assessments thereon, 

together with the costs of advertising and the expenses of the sale. 


Secretary 

Form 754—Public notice of sale of stock for nonpayment of call. 

Public notice is hereby given that. (.) shares of the 

capital stock of . Corporation will be sold at public 

auction by the directors of said Corporation at the office of said Corpora¬ 
tion, . (Street), City of.. State of.. 

on the .... day of ., 19...., at . o'clock in the 

.noon. 
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Said sale will be made pursuant to the statutes of the State of.. 

and the By-laws of said Corporation, in such ease made and provided, be¬ 
cause of the nonpayment by.. subscriber for said stock, 

of a call for the payment of an installment on the same for. 

(.) days after said installment was due and payable, due notice 

thereof having been given. 

.Corporation 


Dated at 


By 


H). . . 


Secretary 


Form 755—Notice of postponement of sale of stock for nonpayment 
of assessments • 

.Corporation 

. Street 

.City.State 

., >9 - 

By order of the Board of Directors, the date of the sale of stock lor de¬ 
linquent assessment has been postponed from the .... day of., 

19. . . to the .... day of., 19. . . ., at.o’clock in 

the.noon. 


Secretary 


Form 756—Affidavit of secretary upon sale of stock for failure to 
pay assessment • 

State of . . 

County of 

.. being duly sworn, deposes and says that he is the 

Secretary of.Corporation, a corporation organized and 

existing under the laws of the State of.. and having its prin¬ 
cipal office at. (Street), . (City), . 

(State). 

That, on the .... day of.. 19. ..., a notice of sale of de¬ 

linquent stock, a copy of which is annexed hereto and made a part of 
this affidavit, was duly served upon the stockholders hereinbelow named, 
by mailing to each of them at his last known post-office address, a true 

copy thereof, and that, as appears from the affidavit of., 

annexed hereto, said notice was duly published as required by law. 
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That, pursuant to said notice of sale, and at the time and place desig¬ 
nated therein, your deponent caused (o be sold through.. 

a licensed auctioneer, the following shares of stock of said Corporation, 
represented by the certificates hereinafter set forth: 

Certificate No. No. of Shares Standing in the Name of 
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CHAPTER 21 


Changes in Capital Stock Structure 

Increase of capital stock. In most states the corporation law re¬ 
quires that the charter specify the authorized number and par value 
of shares having par value, and the authorized number of shares 
that will not have par value. 1 Thus, if a corporation desires to in¬ 
crease the authorized number or par value of its shares, it is necessary 
to amend the articles of incorporation. 2 Some states require that a 
certificate of increase be fded with a designated authority. 3 An issu¬ 
ance of shares beyond the limitations of the charter is an overissue 
and such shares will be void. 4 Changes in the number of shares is 
often a basis for state taxation and should be considered prior to au¬ 
thorizing an increase. 3 

Power to increase stock. In each state there are statutory pro¬ 
visions conferring on corporations organized under its laws the right 
to increase their authorized capital stock with the consent of the stock¬ 
holders. If there were no express statutory authority from the state, a 
corporation would have no right to increase its authorized capital 
stock.® The authority to increase may be conferred on the corpora¬ 
tion: ( 1 ) by the general laws under which it was organized; and ( 2 ) by 
its charter or articles of incorporation, under authority of general 
laws. 

There is no such thing as an implied authority to increase the capi¬ 
tal stock. 7 The authority must be express. 8 In some states, the extent 

1 See Prentice-Hall Corporation for a collection of such statutes. 

2 Farmers’ & Traders’ Bank v. National Laundry k Linen Supply Co., (1917) go Idaho 
788, 168 P. 670; Uffelman v. Boillin, (1935) 19 Term. App. 1, 82 S.W.(2d) 545; First Avc. 
Land Co. v. Parker (1901) 111 Wis. 1, 86 N.W. 604. 

8 This requirement may be in addition to amending the articles or, in some states, 
it may be done instead of amending the articles. Publication may also be required. 

4 In re R. Rombach & Co., (1926) 9 F.(2d) 359; Larsen v. The Lilly Estate, (1949) 34 
Wash.(2d) 39, 208 P.(2d) 150, 10 A.L.R.ud) 580. 

& California Tel. & Light Co. v, Jordan, (1912) 19 Cal. App. 536, 126 P. 598; Hood 
Rubber Co, v. Commonwealth, (1921) 238 Mass. 369, 131 N.E. 201. 

6 Star Publishing Co. v. Ball, (1922) 192 Ind. 158, 134 N.E. 285. 

7 Randell v. Mickle, (1931) 103 Fla. 1229, * 3 ® So. 141 So. 317. 

B Einstein v. Rochester Gas & Elec Co., (1895) 146 N.Y. 46,40 N.E. 631. 
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to which capital stock may be increased is limited. The power to au¬ 
thorize an increase in the capital stock of a corporation ordinarily 
rests with the stockholders. A change so organic and fundamental as 
that of enlarging the capital stock of the corporation beyond the limit 
fixed by the charter cannot be made by the directors alone, unless the 
power is expressly conferred upon them. 9 Even where the charter of 
the corporation fails to state by whom the power to increase its capital 
stock is to be exercised, its directors have not, merely by virtue of 
their position as directors, the power to do so. 10 In the absence of 
statutory provision to the contrary, authority to increase the stock 
may be conferred on the board of directors by charter or by charter 
amendments. 

Method of increasing capital stock. The general laws under 
which most corporations are now organized authorize the increase of 
capital stock and indicate the method to be followed. In many in¬ 
stances, an amendment of the articles of incorporation is required. 
The board of directors passes a resolution at a duly called meeting, 
recommending the increase, and calling a meeting of the stockholders 
to take action on the amendment. The stockholders’ meeting is 
usually required to be called upon notice setting forth the nature of 
the proposed action. Failure to give notice of the meeting at which an 
increase of the capital stock is voted invalidates the attempted in¬ 
crease. 11 Articles of amendment certifying to the increase are then 
filed, as in the case of other amendments (see page 185). 

In some states, instead of requiring an amendment of the articles of 
incorporation to effect an increase in capital stock, an instrument, 
generally called a certificate of increase, is required to be filed. The 
procedure is practically the same as in the case of an increase by 
amendment of the charter, except that instead of filing the articles of 
amendment, a certificate is recorded with the designated state or 
county authorities. This certificate, signed by an officer of the corpo¬ 
ration, sets forth the details of the increase and certifies that the re¬ 
quired vote for authorizing the increase has been obtained. 

OEidman v. Bowman, (1871) 58 Ill. 444, 11 Am. Rep. 90. See also Scovill v. Thayer, 
(1881) 105 U.S. 968. 

10 McNulta v. Com Belt Bank, (1897) 164 Ill. 427, 45 N.E. 954. 

11 Danzig v. Lacks, (193s) 235 App. Div. 189, 256 N.Y. Supp. 769. 
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Under the blue-sky laws in force in some states, authority to issue 
increased stock must; be obtained from some commission or officer of 
the state. Similarly, under the federal law, registration of the securi¬ 
ties may be required before the increased stock may be sold or offered 
for sale through the mails or through the channels of interstate com¬ 
merce. 12 

Effect of overissue and failure to comply with statutory require¬ 
ments in effecting increase of stock. Any issue of shares in excess 
of the charter limit is void even in the hands of a bona fide pur¬ 
chaser 13 and can not be validated by a subsequent amendment to the 
charter which purports to ratify the increase. 14 The corporation, or a 
stockholder for himself and other stockholders, if the corporation 
refuses to act, may sue for a cancellation of certificates issued pursuant 
to an overissue of stock. 15 The corporation will be liable for damages 
suffered as a result of the invalidity by a person who purchases the 
shares. 16 A subscription contract to purchase these shares cannot be 
enforced. 17 Thus, a corporation’s efforts to raise additional capital by 
an overissue will result in nothing more than the creation of unen¬ 
forceable subscription contracts or the creation of a class of creditors 
whose claims are immediately due. 

Since an omission of any essential step prescribed by statute or the 
charter for increasing the number or par value of authorized shares, 
will entitle subscribers to avoid their subscription contract or claim 
damages for receiving void stock, 18 care should be taken in observing 
the statutory requirements. The most common mistakes that have 
caused shares to be invalid are: 

1. Failure to hold a valid stockholder meeting with the requisite 
notice to all stockholders who are entitled to vote. 10 

12 See Prentice-Hall Securities Regulation. 

i8Scovill v. Thayer, (1881) 105 U.S. 968; In re R. Rombach & Co., supra (Note 4); 
Taylor v. Lounsbury-Soule Co., (1927) 106 Conn. 41, 137 A. 159. 

14 Rice & Hutchins v. Triplex Shoe Co., (1930) 17 Del. Ch. 356, 152 A. 342. Contra: 
Cantor v. Pinsley, (1950) 100 N.Y.S.(2d) 533. 

15 Jutte v. Hutchinson, (1899) l8 9 Pa. St. 218, 42 A. 123. 

is National Bank of Webb City v. Newell-Morse Royalty Co., (1914) 258 Mo. 637, 168 
S.W. 699; Hobson v. Marsh, (1912) 69 Wash. 326, 124 P. 912. 

IT In re R. Rombach & Co., supra (Note 4); Taylor v. Lounsbury-Soule Co., supra 
(Note 13); Larkin v. Maclellan, (1922) 140 Md. 570, 118 A. 181; Danzig v. Lacks, (1932) 
*S 5 App. *89, * 5 6 N.Y. Supp. 769. 

it Ibid. 

Farmers* & Traders* Bank v. National Laundry & Linen Supply Co., supra (Note 2). 
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2. Failure to adopt a resolution at a meeting of the board of 
directors. 20 

3. Failure to file a certificate with the authority designated by 
statute. 21 

As between the corporation and the state, these requirements are 
mandatory and strict compliance is essential. 

As between the stockholder and the corporation, it is necessary, in 
order to determine the validity of the stock, to distinguish between 
the omission of steps necessary to give the corporation the power to 
make the increase and those which are mere minor defects or irregu¬ 
larities in procedure. 22 The state alone may raise the question of 
irregularity. 23 If the power to make the increase exists, substantial 
compliance is sufficient to make the issue valid as to the stockholder, 
particularly if the stockholder has received benefits or otherwise en¬ 
joyed his rights as a stockholder. 24 The following have been held to be 
mere irregularities not affecting the validity of an increase: 

1. Failure to give formal notice of the meeting to all stockholders, 
when, in fact, all the stockholders had approved the increase. 25 

2. Failure to file a required certificate. 26 

3. Failure to publish a charter amendment authorizing the in¬ 
crease. 27 

However, if the issue is entirely unauthorized, stockholders can 
question the increase even though they attended the meeting at 
which the resolution increasing the stock was passed. 28 Where the 


20 Farmers* 8c Traders' Bank v. National Laundry & Linen Supply Co., supra (Note 
2); Bell Isle Corp. v. Mac Bean, (1946) 27 Del. Ch. 261, 49 A.(ad) 5. 

21 Dingle v. Schaab, (1941) 79 Md. 589, 20 A.(2d) 148. But see Larkin v. Maclellan, 
supra (Note 17). 

22 This distinction assumes crucial importance to the shareholder in a suit by credi¬ 
tors of the corporation for the unpaid portion of the purchase price or for any further 
assessment provided for in the shareholder’s contract. 

23 In re Rombach 8 c Co., supra (Note 4). 

24 Mitchell v. Mitchell Woodbury Co., (1928) 263 Mass. 160, 160 N.E. 539 (certificate 
incorrectly stated new stock was to be issued for cash). 

25 Larkin v. Maclellan, supra (Note 17); Garnett v. State, ex rel. Bank Comm’r, (1932) 
162 Okla. 195, 19 P.(2d) 375. 

26 Validity was not affected as to those participating or acquiescing in the increase. 
Jackson v. Pittsburgh, F. W. 8c C. Ry., (1921) (lnd. App.) 132 N.E. 710. 

27 Handley v. Stutz, (1890) 139 U.S. 417, 11 S. Ct. 530. 

28 Tschumi v. Hills, (1897) 6 Kan * App. 549, 51 P. 619 (board passed increase without 
charter amendment). 
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corporation lacks the power to make the increase, the acquiescence of 
the shareholder cannot bind him . 20 

Reduction of capital stock . 30 Since the number and par value of 
shares is usually required to be mentioned in the articles of incorpo¬ 
ration, it is necessary to amend the articles to reduce this number. Not 
every reduction, in capital stock, however, is effectuated by charter 
amendment . 31 

In the absence of statutory authority, a corporation is without 
power to decrease its capital stock by charter amendment . 32 The 
power is usually conferred under a general statutory power to amend 
the articles of incorporation. Some states, however, have separate pro¬ 
visions for the decrease of capital stock . 33 

Ways of reducing capital stock. If permitted under the law of 
the state of incorporation, a reduction of capital stock by the corpora¬ 
tion may be accomplished by the following methods . 34 

l. A purchase of outstanding shares for cancellation or retirement. 

The shares may be acquired by: 

a. Purchasing shares drawn by lot. 

b. Purchasing shares pro rata from all the stockholders. 

c. Purchasing shares in the open market. 

Scovill v. Thayer, supra (Note 13). 

ao For purposes of this chapter the term capital stock means only the aggregate par 
value of outstanding par value shares plus the total consideration received, or to be 
received, or transferred from surplus in payment of shares which have no par value. 
Sums which are originally received for the stock which are allocated to surplus arc not 
included within this definition. One should be cautioned, however, that the term capi¬ 
tal stock is sometimes used in many different senses. See, Gose, “Legal Significance of 
‘Capital Stock,’ ” 32 Wash. L. Rev. 1. 

81 For example, a transfer to the surplus account of funds previously allocated to 
capital would not necessarily require a charter amendment. 

88 Botz v. tlclvering, (1943) 134 F.(ad) 538; Security Nat'l Bank v. Crystal Ice & Fuel 
Co., (1937) 145 Kan. 899, 67 P.(2d) 527; Williams v. Davis, (1944) 297 Ky. 626, 180 S.W. 
(2d) 874; State v. Louisiana Navigation & Fisheries Co., (1942) La., 8 So.(2d) 796; Hil¬ 
dreth v. Western Realty Co., (1932) f>2 N.D. 233, 242 N.W. 679; A. B. Frank Co. v. 
Latham, (194b) 145 Tex. 30, 193 S.W.(2d) (>71. 

8a See Prentice-Hall Corporation for specific statutory provisions. 

84 Not all of these methods have the same financial and legal consequences. The 
method selected should be determined in the light of the financial results desired and 
the legal restrictions that regulate or prohibit the various methods. Very generally, 
it may be said that the law prohibits a disbursement of assets to the owners of the 
corporation if the rights of creditors will thereby be materially impaired. The law also 
prohibits changes in capital structure that treat shareholders unequally without jus¬ 
tification, unless, of course, such treatment is authorized by statute or by the share¬ 
holder’s contract with the corporation. 
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d. Purchasing shares pursuant to an agreement between the cor¬ 
poration and the shareholders made at the time of the origi¬ 
nal sale. 85 

2. Exchanging par value shares if the shares tendered by the corpo¬ 
ration have a smaller par value. 

3. Exchanging par value shares for a lesser number of shares having 
the same par value. 

4. Exchanging par value shares for no-par value shares, if the con¬ 
sideration allocated to the no-par shares is less than the aggregate 
par value of the par value shares. 

5. Exchanging no-par value shares for par value shares, if the con¬ 
sideration allocated to the no-par shares is greater than the 
aggregate par value of the par value shares. 

6. Transferring funds from the capital account to the surplus 
account. 

7. Releasing subscribers from their contractual liability to pay for 
their shares. 

8. Retiring treasury stock. (Strictly speaking, this will not reduce 
capital stock, but it will reduce the possibility of increasing capi¬ 
tal stock in the future.) 

The statutes in some states specifically authorize the reduction of 
capital stock in one or more of these ways, and indicate the procedure 
to be followed in effecting the reduction. 

Power to reduce capital stock. In the absence of express statu¬ 
tory authority, a corporation is without power to decrease its author¬ 
ized capital stock. 30 Authority to reduce cannot even be implied from 
an authority to increase. 37 Express authority to decrease capital stock 
exists in most states, however, either by virtue of the power to amend 
the articles of incorporation, or by separate provisions for the de¬ 
crease of capital stock. 

35 But see Botz v. Helvering, supra (Note 32). Under a Missouri statute, the court 
held that a corporation could not effect a reduction by carrying out a repurchase con¬ 
tract. Such a contract is unenforceable, if, at the time the repurchase is to be made, the 
corporation is insolvent or the repurchase will impair the capital of the corporation. 
See page 911. 

3 « See Hildreth v. Western Realty Co., supra (Note 32); Security Nat*l Bank v. 
Crystal Ice & Fuel Co., supra (Note 32). See also Note 30 supra. 

87 Seignouret v. Home Ins. Co., (1885) 24 F. 332. 
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As in the case of an increase of capital stock, the directors have no 
power to effect a reduction unless authorized by the statute, by the 
articles of incorporation, or by the stockholders. In the absence of a 
statutory provision, any diminution of the capital stock fixed in the 
certificate of incorporation is a fundamental change, requiring the 
unanimous consent of the stockholders. Not even all the stockholders, 
however, can reduce the authorized capital stock if the rights of 
creditors are prejudiced thereby. 38 

Most of the states require that a reduction in stock be authorized 
by either a majority or a two-thirds vote of the stockholders at a meet¬ 
ing called upon due notice. 

Procedure to reduce capital stock. The statutes authorizing a 
reduction in capital stock generally indicate the procedure to be fol¬ 
lowed in carrying out the reduction. Usually an amendment of the 
charter is required. However, as in the case of an increase in the 
capital stock, a decrease may in some states be effected by means of a 
certificate of decrease rather than by an amendment of the articles of 
incorporation. The decrease is voted upon at a stockholders* meeting, 
and a certificate is filed and recorded with the proper authorities. 39 In 
some states, the written assent of stockholders is sufficient, and no 
stockholders* meeting is required. 

Stockholders 9 rights upon reduction of capital stock. In the 

absence of express statutory provision to the contrary, the right of 
the individual stockholder to a proportionate voice in the conduct of 
the affairs of the corporation, and to an equitable interest in the 
corporate property, a right to which he is entitled when he becomes a 
stockholder, must be preserved. Accordingly, if stock is reduced, it 
must be done in such a way that a stockholder will have the same pro¬ 
portionate interest in the corporation that he had before the retire¬ 
ment. 40 Each stockholder should be allowed to surrender such pro- 

33 Johnson v. Tribune-Herald Co., (1923) 155 Ga. 204, 11G S.E. 810. See also Kraft 
v. Rochambeau Holding Co., (1956) 210 Md. 325, 123 A.(2d) 287. 

39 Where, upon reduction of capital stock by purchase of its shares, the corporation 
failed to tile the requisite certificate or to make the requisite publication, it was held 
that the corporation could not later set up its own failure to comply with the statutory 
requirements in an effort to set aside the purchase. Security Natl Bank v. Crystal Ice 
& Fuel Co., supra (Note 32). 

40 Page v. American and British Mfg. Co., (1908) 129 App. Div. 346, 113 N.Y. Supp. 
734; Hildreth v. Western Realty Co., supra (Note 32). 
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portion o£ his stock as the amount of the proposed reduction bears to 
the whole amount of the capital stock. 41 If the corporation purchases 
stock for retirement, it should be acquired ratably from each stock¬ 
holder who desires to sell. 42 After a valid reduction, the corporation 
can require a stockholder to accept a certificate for a fractional part 
of the shares originally held by him. 43 If the corporate stock is divided 
into preferred and common stock, there must be a reduction of both 
in the proportion that the issue of one bears to the issue of the other, 
unless the statute provides otherwise. 44 All the stockholders may, 
however, consent lo a reduction in an unequal proportion. These 
statements have no application, of course, where, under statutory 
authority, different methods may be pursued to effect a reduction. 
Upon compliance with the statute, a reduction of any class of stock 
may be effected even if it results in a change of a stockholder's interest 
in the corporation. 

In some states, the statutes specifically provide that any class of 
stock may be reduced. The vote of each class of stockholders is some¬ 
times required to effect a reduction. 

Creditors’ rights upon reduction of capital stock. Even with 
statutory authority, the corporation cannot reduce its authorized 
capital stock to the prejudice of existing creditors. The statutes in 
many states provide, expressly or by implication, that a reduction of 
the authorized capital stock cannot be made if it will impair the cor¬ 
poration's ability to meet its obligations. 45 In some states, such impair¬ 
ment is made a criminal offense. 

A reduction of stock cannot relieve those who were stockholders at 
the time of the reduction, from their liability to existing creditors for 
unpaid subscriptions. For example, if a corporation having a fixed 


41 Currier v. Lebanon Slate Co., (1875) 56 N.H. 262. 

42 Ocean City Title & Trust Co. v. Strand Properties, Inc., (1930) 106 N.J. Eq. 25, 149 
A. 817, aff’d, 107 N.J. Eq. 594, 153 A. 906; General Inv. Co. v. Bethlehem Steel Corp., 
(1917) 87 N.J. Eq. 234, 100 A. 347. This does not mean, however, that a corporation 
cannot purchase its own stock in the open market. Downs v. Jersey Central Power Sc 
Light Co., (1934) 115 N.J. Eq. 448, 171 A. 306. But see Security Nal’l Bank v. Crystal 
Ice and Fuel Co., supra (Note 32). 

43 Perry v. Bank of Commerce, (1919) 118 Miss. 852, 80 So. 332. 

44 page v. American and British Mfg. Co., supra (Note 40). 

45 For a discussion of the rights of creditors upon the reduction of capital stock, 
under the various statutes, see 47 Harv. L. Rev. 69$. 
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capital stock of $20,000, all of which has been issued and is outstand¬ 
ing, has received payment of only $10,000 on account from stock¬ 
holders, the corporation cannot reduce its capital stock to $10,000 and 
relieve the stockholders from payment of the balance due from them, 
to the prejudice of creditors. Subsequent creditors, however, cannot 
complain of a prior reduction, 46 nor can they hold liable stockholders 
to whom fully paid stock has been issued. 47 A corporation cannot re¬ 
duce its capital stock by purchasing the stock of a delinquent stock¬ 
holder and excusing him from payment of an assessment on his 
stock. 48 

After a reduction of the authorized capital, there must remain 
available assets equal to the issued capital stock plus the amount nec¬ 
essary to cover all liabilities. The reduction must not effect an im¬ 
pairment of capital. If, after a valid reduction, an excess of funds 
remains over and above the required amount indicated, it may be 
distributed by the corporation to its stockholders as surplus. 49 

Reclassification of stock. A reclassification of stock may be 
brought about: (1) by the issuance of one or more additional classes 
of stock,* 0 or (2) by changing the number of shares, par value, desig¬ 
nations, preferences, or relative participating, optional, or other 
special rights of existing shares, or the qualifications, limitations, or 
restrictions of such rights.* 1 The statutes in some states authorize such 

40 Rice v. Thomas, (1919) 184 Ky. 168, 211 S.W. 428. 

47 in re State Ins. Co., (1882) 14 F. 28. 

48 Currier v. Lebanon Slate Co., supra (Note 41). 

40 Benas v. Title Guaranty & Trust Co., (1924) 216 Mo. App. 53, 267 S.W. 28; Jay 
Ronald Co., v. Marshall Mortgage Corp., (1943) 291 N.Y. 227, 52 N.K.(2d) 108, discussed 
in 29 Cornell L.Q. 114; Strong v. The Brooklyn Cross-Town R.R., (1883) 93 N.Y. 426; 
Page v. American & British Mfg. Co., supra (Note 40); Chisnell v. Ozier Co., (1942) 140 
Ohio St. 355, 44 N.E.(2d) 464. 

60 See In re Kinney, (1939) 279 N.Y. 423, 18 N.E.(2d) 645, discussed in 52 Harv. L. 
Rev. 1011, 39 Colum. L. Rev. 1037. 

Issuance of prior preference stock with precedence over existing preferred stock was 
upheld in General Inv. Co. v. American Hide & Leather Co., (1925) 98 N.J. Eq. 326, 
129 A. 244. See also Haar v. Pioneer Mechanical Corp., (1933) 65 F.(2d) 332, mod., 2 F. 
Supp. 517, cert, denied, 54 S. Ct. 92, discussed in 28 III. L. Rev. 422; Shanik v. White 
Sewing Mach. Corp., (1940) 25 Del. Ch. 371, 19 A.(ad) 831, lower court opinion discussed 
in 7 U. Prrr. L. Rev. 326. 

61 A corporation was held to have the right under the statute to amend its charter 
so as to change 7% cumulative preferred stock to a new 5% stock. Harbone v. Dayton 
Malleable Iron Co., (1939) 61 Ohio App. 1, 22 N.E. 281, discussed in 6 Ohio St. L.J. 
3 * 3 - 

The probabilities of a dividend payment to a certain class of stock can be reduced 
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reclassification upon the vote or consent of a specified proportion of 
the stockholders. 52 In most instances, an amendment of the charter is 
required, since the various classes into which the capital stock is 
divided are fixed in the charter. In some states, however, a change in 
classification may be effected by filing with designated state authori¬ 
ties a certificate, duly executed and signed by the officers of the cor¬ 
poration. In some states, a stockholder dissenting from an alteration 
in the preferential rights attaching to his stock is entitled to an ap¬ 
praisal of his shares. 53 


PREEMPTIVE RIGHTS OF STOCKHOLDERS 

Meaning of preemptive right. The right of a stockholder, upon 
the issuance by the corporation of additional shares of stock, to sub¬ 
scribe for and demand from the corporation such a proportion of the 
new stock as the number of shares already owned by him bears to the 
total number of shares previously issued, is called the stockholder’s 
“preemptive” right. This right is based upon two principles: (1) that 

by charter amendment creating; a class ol stock with priority over the existing class, if 
such an amendment is permitted by statute. Johnson v. Fuller, (1940) 36 F. Supp. 744, 
aff’d, 121 F.(ad) 618, discussed in 27 Va. L. Rf.v. 954; Shanik v. White Sewing Mach. 
Corp., supra (Note 50). 

Sec also Albrecht, Maguire & Co. v. General Plastics, (1939) 256 App. Div. 134, 9 
N.Y.S.(sd) 415. aff’d, 280 N.Y. 840, 21 N.E.(2d) 887, discussed in 25 Cornell L.Q. 124, 
(1940); Breslav v. New York & Queens Elec. Light & Power Co., (1936) 249 App. Div. 
181, 291 N.Y. Supp. 932, discussed in 46 Yale L.J. 1055; Davison v. Parke, Austin & 
Lipscomb, (1940) 173 N.Y. Misc. 782, 19 N.Y.S.(2d) 117, discussed in 16 Temp. L.Q. 93. 

52 See the following cases in which reclassification by the required proportion was 
involved: Barrett v. Denver Tramway Corp., (1944) 53 F. Supp. 198, aff’d, (1944) 14b 
F.(2d) 701, discussed in 54 Yale L.J. 840; McQuiilen v. National Cash Register Co., (1939) 
27 F. Supp. 639, aff’d, (1940) 112 F.(2d) 877, cert, denied, (1940) 311 U.S. 695, 61 S. Ct. 
140, rehearing denied, (1940) 311 U.S. 729, 61 S. Ct. 316, discussed in 54 Harv. I,. Rf.v. 
754; Sellers v. Joseph Bancroft 8c Sons, (1938) 23 Del. Ch. 13, 2 A.(2d) 108, discussed in 
37 Mich. L. Rev. 803. 

53 See In re Silberkraus, (1929) 250 N.Y. 242, 165 N.E. 279 and Matter of Seiler, (1933) 
239 App. Div. 400, 267 N.Y. Supp. 567, interpreting such a statute. Under such a statute, 
the creation of a new class of stock with preferences prior to existing preferred stock 
was held not to be a change in preferential rights. In re Dresser, (1928) 247 N.Y. 553, 
161 N.E. 779, aff’g 221 App. Div. 78(1, 223 N.Y. Supp. 864. To same effect. In re Kinney, 
supra (Note 50). This case held, however, that a transfer from capital to surplus did 
constitute an alteration entitling the stockholder to an appraisal of his shares. See also 
McNulty v. W. & J. Sloane, (1945) 184 N.Y. Misc. 835, 54 N.Y.S.(2d) 253, discussed in 
20 N.Y.U.L.Q. Rev. 509 and in 54 Yale L.J. 840. 

See 42 Yale L.J. 952, in which the subject of capital reclassification as an alteration 
of preferentical rights under appraisal statutes is discussed. 
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existent stockholders must be given an opportunity to keep propor¬ 
tionate control; and (2) that the equities of the stockholders in the 
surplus of the corporation must be preserved. Thus, a corporation 
that increases its capital stock 25 per cent must allow each stockholder 
the right to subscribe to the new issue up to 25 per cent of his hold¬ 
ings. A, owning 5000 shares of an authorized issue of 50,000 shares of 
common stock, upon a 50 per cent increase in the common stock will 
be entitled to subscribe to 2500 shares of the new stock at the price 
fixed, before the stock may be offered to any outsider. 

Each stockholder having a preemptive right must be given reason¬ 
able notice of his right to subscribe and an opportunity to obtain his 
proportionate share in the increase of the capital stock upon the same 
terms as the other stockholders. 04 Stockholders who are not in a posi¬ 
tion to take and pay for the stock to which they are entitled may sell 
the rights to anyone who is able to take and pay for the stock. 55 

Issues of slock to which the preemptive right applies* The 
statutes in some states contain provisions governing the preemptive 
right of stockholders. These statutes indicate the kind of issues to 
which the preemptive right attaches, and in some instances provide 
that the certificate of incorporation may deny the preemptive right to 
any issue or to any class of stock. In the absence of statutory provi¬ 
sions, however, reference must be made to the various decisions that 
have developed the doctrine of preemptive rights, to determine 
whether or not such rights exist. 50 The generally accepted rules ap¬ 
plicable to various situations and the cases on which these rules are 
based, are given below. 

The rule of preemptive right is subject to the general restriction 

54 Hoyt v. Great American Ins. Co., (1922) soi App. Div. 352, 194 N.Y. Supp. 449. 
See also Bennett v. Baum, (1911) 90 Neb. 320, 133 N.W. 439 in which it was held that a 
five days’ notice was not reasonable. 

Stokes v. Continental Trust Co., (1906) 186 N.Y. 285, 78 N.E. 1090; Schramme v. 
Cowin, (1923) 205 App. l)iv. 20, 199 N.Y. Supp. 98. 

BO The decisions of the different states arc not in accord. For a discussion of the 
leading cases on the subject, see Morawetz, “The Preemptive Right of Shareholders/' 
42 Harv. L. Rev. 186; Drinker, “'The Preemptive Rights of Shareholders to Subscribe 
to New Shares,” 43 Harv. L. Rf.v. 586; Hills, “Preemptive Right of Preferred Stockholders 
to Subscribe to New Stock/' 5 N.Y.U.L. Rev. 207; Dwight, “The Right of Stockholders to 
New Stock,” 18 Yale L.J. 101; Frey, “Shareholders' Preemptive Rights/' 38 Yale L.J. 563. 
See also 53 Mich. L. Rev. 595; 11 N.Y.U.L.Q. Rev. 78; Gcrstenberg, Financial Organiza¬ 
tion and Management of Business , Prentice-Hall, Inc., 3rd rev. ed., 1951, p. 295 et seq. 
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that its application must be consistent with the object for which the 
stock is to be issued/* 7 Thus, the right usually is not recognized when 
new stock is issued for property, to w r ipe out debts and claims against 
the corporation, 58 to secure a loan, 59 or to obtain employees’ services. 60 

Preemptive right upon original issue of stock. No preemptive 
rights exist upon an original issue of stock made at a time when a 
corporation is being organized. However, if instead of immediately 
disposing of its entire issue of original stock, the corporation retains 
a part for issuance at a later date when it is in need of additional capi¬ 
tal, the question arises as to whether or not existing stockholders have 
a right to purchase a proportionate part of the unissued shares. 61 
Different conclusions have been reached by different courts. Some 
courts limit the preemptive right to an increase in authorized capital 
only and hold that preemptive rights do not exist in capital stock of 
an original issue. 62 Thus, the preemptive right of existing stock¬ 
holders is not violated when voting stock, which is part of the original 
capital stock, is issued to the general manager four years after incor¬ 
poration. 63 Yet other courts hold that, in the absence of a contrary 
statute, a stockholder has a preemptive right to purchase shares upon 
a delayed issuance of original stock. 64 It has also been held that while 

67 Todd v. Maryland Cas. Co., (1946) 155 F.(s>d) 29; Thom v. Baltimore Trust Co., 
(1930) 158 Md. 352, 148 A. 234; Milwaukee Sanitarium v. Swift, (1941) 238 Wis. 628, 
300 N.W. 760. 

68Dunlay v. Ave. M Garage & Repair Co., (1930) 253 N.Y. 274, J70 N.E. 917, discussed 
in 29 Mich. L. Rev. 107. 

6» Todd v. Maryland Cas. Co., supra (Note 57). 

09 Milwaukee Sanitarium v. Swift, supra (Note 57). 

01 Kingston v. Home Life Ins. Co., (1917) 11 Bel. Ch. 258, 101 A. 898, aff'd & mod'd, 
11 Del. Ch. 428, 104 A. 25. 

62 Schwab v. Schwab-Wilson Mach. Corp., (1936) 13 Cal. App.(2d) 1, 55 P.(2d) 1268; 
Archer v. Hesse, (1914) 164 App. Div. 493, 150 N.Y. Supp. 296. 

03 Yasik v. Wachtel, (1941) 25 Del. Ch. 247, 17 A.(2d) 309. 

64 Titus v. Paul State Bank, (1919) 32 Idaho 23, 179 P. 514. See also Snelling v. Rich¬ 
ard, (1909) 166 F. 625; Crosby v. Stratton, (1902) 17 Colo. App. 2J2, 68 P. 130; Rowland 
v. Times Publishing Co., (1948) 160 Fla. 465, 35 So.(2d) 399; Public Bancorporation v. 
Atlantic City Wirasett Thrift Co., (1932) 110 N.J. Eq. 23, 158 A. 729; Glenn v. Kittan¬ 
ning, (1918) 259 Pa. 510, 103 A. 340; Thurmond v. Paragon Colliery Co., (1918) 82 W. 
Va. 49, 95 S.E. 816; Levy v. Sattler, (1919) 169 Wis. 308, 172 N.W. 738. 

It has been stated in Drinker, “The Preemptive Right of Shareholders to Subscribe 
to New Shares/' 43 IIarv. L. Rev. 586, that the “proper test is not whether the shares 
were original or subsequently authorized, but whether they are a part, of the capital 
with which it was contemplated to launch the enterprise, in which all, whether join¬ 
ing first or last, might properly count on obtaining and keeping a proportionate 
part/’ See also Federal Reserve Life Ins. Co. v. Gregory, (1931) 132 Kan. 129, 294 P. 

859- 
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ordinarily no preemptive right exists in respect to an original issue 
of stock, circumstances may create such a right, 05 as for example, 
where the stock is issued a long time after the corporation has com¬ 
menced business, 00 and the proceeds of the issue are to be used for the 
purposes of business expansion. 07 

Preemptive right upon increase of authorized stock. The rule 
that the additional shares of stock authorized by an increase may not 
be issued before a reasonable opportunity to take a proportionate 
amount of such shares is first offered to all existing stockholders is 
generally limited to an increased issue of voting, participating com¬ 
mon or preferred stock. 08 This is on the theory that holders of shares 
of the original issue of nonvoting, nonparticipating stock who have 
no control and no interest in the corporate surplus, cannot be affected 
by a failure to give them the right to subscribe to shares of a new 
issue of the same class in proportion to their holdings in the original 
issue. 09 It has also been held that the preemptive right does not apply 
in favor of stockholders of a corporation that absorbs another corpora¬ 
tion, when new shares are issued to stockholders of the corporation 
absorbed as part of the amalgamation process. 70 

Preemptive rights upon issuance of treasury stock. It is gen¬ 
erally recognized that shares which have been acquired by the corpo¬ 
ration out of surplus, with a view to their subsequent reissue, may be 
reissued by the directors, in good faith and for value, without first 
being offered to existing stockholders. 71 The statutes in some states 


66 See Canada Southern Oils, Ltd. v. Manabi Exploration Co., (1953) 33 Del. Ch. 
537 * 9 6 A.(2d) 810. 

66 Ross Transport v. Crothcrs, (1946) 185 Md. 573, 45 A.(2d) 267; Luther v. C. J. 
Luther Co., (1903) 118 Wis. 112, 94 N.W. 69. 

67 Dunlay v. Ave. M Garage & Repair Shop, supra (Note 58). 

68 Bellows v. Porter, (1952) 201 F.(sd) 429; Hyman v. Velsicol Corp., (1951) 342 Ill. 
App. 489, 97 N.E.(2d) 122; Gord v. lowana Farms Milk Co., (1953) 245 Iowa 1, 60 
N.W.(2d) 820; Stokes v. Continental Trust Co., (1906) 186 N.Y. 285, 78 N.F.. 1090; Al¬ 
brecht, Maguire & Co. v. General Plastics, Inc., (1939) 256 App. Div. 134, 9 N.Y.S.(2d) 
415; Maguire v. Osborne, (1957) 388 Pa. 121, 130 A.(2d) 157. See also Wall v. Utah 
Copper Co., (1905) 70 N.J. Eq. 17, 62 A. 533. 

69 Yoakam v. Providence Biltmore Hotel Co., (1929) 34 F.(ad) 533; General Inv. Co. 
v. Bethlehem Steel Corp,, (1917) 88 N.J. Eq. 237, 102 A. 252. 

70 Thom v. Baltimore Trust Co., supra (Note 57); Bingham v. Savings Inv. 8 c Trust 
Co., (1928) 101 N.J. Eq. 413, 140 A. 321; Bonnet v. First Nat'l Bank, (1900) 24 Tex. 
Civ. App. 613, 60 S.W. 325. See also 30 Colum. L, Rev. 569. 

71 Borg v. International Silver Co., (1926) 11 F.(2d) 147; Crosby v. Stratton, supra 
Note 64); Runswick v. Floor, (1949) 116 Utah 91, 208 P.(2d) 948; Upton v. Southern 
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specifically deny the preemptive right upon the issuance of treasury 
shares. The directors, however, must not obtain any undue advantage 
for themselves by the issuance of such treasury shares; 72 they must 
give the other stockholders a chance to purchase the stock under the 
same terms and conditions as the directors are afforded. 73 

Preemptive rights upon issuance of Btock for property or services. 
The general rule is that no preemptive rights exist in stock issued for 
services or for property. 74 Thus, if the directors have power to issue 
additional shares for property or services rendered, they can issue the 
shares for that purpose without giving the stockholders an oppor¬ 
tunity to subscribe to them.™ This rule, which has been much criti¬ 
cized,™ is defended on the ground of practical necessity. 77 But the 
issuance of stock for property must be made at a fair value, and cannot 
be employed as a means of granting voting control to a particular 
stockholder. 78 The statutes in some states specifically deny the pre¬ 
emptive right where stock is issued for a consideration other than 
cash. 

Persons in whom preemptive rights are vested. Generally pre¬ 
emptive rights are vested in those who are stockholders of record at 
the time the corporation determines to increase the stock in the man¬ 
ner required by law. 79 In some states, there are statutes providing for 


Produce Co., (1926) 147 Va. 937, 133 S.E. 576; Thurmond v. Paragon Colliery Co., 
supra (Note 64). Contra: Dunn v. Acme Auto & Garage Co., (1918) 168 Wis. 128, 169 
N.W. 297. 

72 Anderson v. Albert & J. M. Anderson Mfg. Co., (1950) 325 Mass. 343, 90 N.E.(2d) 
541; Hammer v. Werner, (1933) 239 App. Div. 38, 265 N.Y. Supp. 172. See also “The 
Legal Status of Treasury Shares,” 85 U. Pa. L. Rev. 622. 

78 Kullgren v. Navy Gas Supply Co., (1943) no Colo. 454, 135 P.(2d) 1007, citing 
Fosgate Co. v. Boston Market Terminal Co., (1931) 275 Mass. 99, 175 N.E. 86. 

74 Thom v. Baltimore Trust Co., supra (Note 57); Meredith v. New Jersey Zinc 
8c Iron Co., (1897) 55 N.J. Eq. 211, 37 A. 539, aff'd, memo dec., 56 N.J. Eq. 454, 41 A. 
1116; Stokes v. Continental Trust Co., supra (Note 68); Thomas Branch & Co. v. River¬ 
side & Dan River Cotton Mills, (1924) 139 Va. 291, 123 S.E. 542. 

75 Dunlay v. Avc. M Garage & Repair Co., supra (Note 58); People ex rel. N.Y. 
Trust Co. v. Graves, (1942) 265 App. Div. 94, 37 N.Y.S.(2d) 900; Musson v. New York 
& Queens Elec. Light & Power Co., (1931) 138 N.Y. Misc. 881, 247 N.Y. Supp. 406; 
Milwaukee Sanitarium v. Swift, supra (Note 57). 

76 Frey, “Shareholders’ Preemptive Rights,” 38 Yale L.J. 563. 

77 Drinker, “The Preemptive Right of Shareholders to Subscribe to New Shares,” 43 
Harv. L. Rjev. 586. 

7 »Witherbee v. Bowles, (1911) 201 N.Y. 427, 95 N.E. 27. See also Diamond State 
Brewery Inc. v. De La Rigaudiere, (1941) 25 Del. Ch. 257, 17 A.(ad) 313. 

79 Real Estate Trust Co. v. Bird, (1899) 9 ° Md. 229, 44 A - 10 4 8 * 
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the closing of the corporate books by the directors a certain number 
of days prior to the date of allotment of preemptive rights. Other 
statutes provide that the by-laws may fix a date or authorize the di¬ 
rectors to fix a date not more than a certain number of days before the 
rights are to be allotted, which shall be known as the record date, after 
which time persons registered as stockholders w'ill not be entitled to 
participate in the allotment. The object of these statutes is to deter¬ 
mine which stockholders are entitled to preemptive rights when 
shares are later issued. After the date fixed and before the time that 
the allotment is made, transfers of the shares cannot affect, so far as 
the corporation is concerned, the determination of the persons who 
are entitled to the rights as stockholders of record. Holders of con¬ 
vertible scrip or bonds or an option to purchase stock do not have pre¬ 
emptive rights in the new stock. w Assignees of stock to which pre¬ 
emptive rights are attached are entitled, of course, to exercise the 
rights, unless the rights have been reserved by the assignors. 81 Unless 
the corporation has notice of the assignment, the warrant may be 
issued to the assignor as a stockholder of record. It has been held that 
as between pledgor and pledgee of stock, the pledgor is entitled to 
exercise preemptive rights. 82 And as between buyer and seller of 
stock, the buyer is entitled to the rights offered after sale of the stock 
although the transfer may not be recorded on the books of the corpo¬ 
ration. 88 When an increase in the authorized capital stock is made be¬ 
tween the time a contract for the sale of stock is entered into and the 
time it is executed, the preemptive right is also vested in the buyer; 
but the seller is not obligated to advance his own money to exercise 
the right, and he incurs no liability to the buyer if the right is lost 
because he has failed to do so. 84 

Shares of corporate stock may be presently owned by stockholders 


80 Pratt v. American Bell Tel. Co., (1886) 141 Mass. 225, 5 N.E. 307; Van Slyke v. 
Norris, (1924) 159 Minn. 63, 198 N.W. 409; Wall v. Utah Copper Co., supra (Note 
68); Levy v. Sattler, supra (Note 64). 

81 Schmidt v. Pritchard, (1907) 135 Iowa 240, 112 N.W. 801; Baltimore City Pas¬ 
senger Ry. Co. v. Hambelton, (1893) 77 Md. 341, 26 A. 279. 

82 Murdock v. Murdock, (1931) 304 Pa. 565, 156 A. 303. 

88Homblower v. Austin, (1934) 112 Pa. Super. 90, 170 A. 358. 

84 Currie v. White, (1871) 45 N.Y. 822. It he desires to prevent the right from be¬ 
coming lost, the vendee must supply his vendor with the funds necessary to exercise 
it. 
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whose ownership is not absolute, but may be for life only. Such stock¬ 
holders are called “tenants for life” of the shares, and the persons in 
whom the absolute ownership of the shares will be vested upon the 
termination of the life tenancy, are called “remaindermen” of the 
shares. It is generally held that the entire value of the preemptive 
rights attached to the shares inures to the benefit of the remainder¬ 
men. 85 This rule, however, is not strictly followed. 80 

Shareholders who have not paid in full for their shares, or who are 
in default for nonpayment of calls, are nevertheless entitled to exer¬ 
cise the preemptive rights attached to their stock. 87 

Time within which preemptive rights must be exercised. The 
time within which a stockholder must exercise his preemptive right is 
generally fixed in the resolution authorizing the increase of capital 
stock. A majority of the stockholders have a right to fix the time to 
suit themselves and the interests of the corporation; the only limita¬ 
tion upon the exercise of the prerogative is that every stockholder 
shall be treated alike and shall be afforded a reasonable opportunity 
to subscribe. 88 Thus, extension of time cannot be given to one stock¬ 
holder without the consent of the others. 8 " If a stockholder fails to 
exercise his right within the time fixed, he is deemed to have waived 
his right, provided that the time was reasonable." 0 If no time is fixed, 
the stockholder must assert his right to subscribe within a reasonable 
time; otherwise it is forfeited.® 1 What is a reasonable length of time 
is a question of fact. 92 

85 Plainfield Trust Co. v. Bowlby, (1930) 107 N.J. F.q. 08 . 151 A. 545; Hayes v. St. 
Louis Union Trust Co., (1927) 317 Mo. 1028, 298 S.W. 91; in rc Merrill's Estate, (1928) 
196 Wis. 351, 220 N.W. 215. 

86 Holbrook v. Holbrook, (1907) 74 N.H. 201, 66 A. 124. 

87 Electric Co. v. Edison Elec. Illuminating Co., (1901) 200 Pa. 516, 50 A. 164; Reese 
v. Bank of Montgomery County, (1855) 31 Pa. 78. 

88 Hoyt v. Great American Ins. Co., 201 App. Div. 352, 194 N.Y. Supp. 449. 

89 Tarlow v. Archbell, (1943) 47 N.Y.S.(2d) 3. 

90 Noble v. Great American Ins. Co., (1922) 200 App. Div. 773, 194 N.Y. Supp. 60. 
Sec also Sommer v. Armor Gas & Oil Co., (1911) 71 N.Y. Misc. 211, 128 N.Y. Supp. 382, 
in which it was held that mere failure to exercise the right within a fixed or reason¬ 
able time bars the stockholder from contesting a disposition of the stock to someone 
else. 

91 Crosby v. Stratton, supra (Note 64); Seaman v. Ironwood Amusement Corp., (1938) 
283 Mich. 220, 278 N.W. 51. But see Oppenheimer v. Wm. F. Chiniquy Co., (1948) 335 
Ill. App. 190, 81 N.E.(2d) 260, where time for payment was not fixed. 

92 Compare Jones v. Morrison, (1883) 31 Minn. 140, 16 N.W. 854, and Hoyt v. Great 
American Ins. Co., supra (Note 88), for contrasting standards of corporate responsibility 
to shareholders in a foreign country at the time of increase in shares. 
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If the corporation requires the stockholder desiring to exercise his 
preemptive right to pay a deposit on the new stock at the time of 
subscribing, failure to make the payment will result in a loss of the 
right to subscribe, 03 unless the issuance of stock is a fraud or results in 
a breach of directors’ fiduciary duties. 94 

Price at which corporation must offer shares of new capital stock 
to old stockholders. The general rule is that the corporation is not 
required to offer shares of a new issue of capital stock to its stock¬ 
holders, pursuant to their preemptive rights, at par, if the stock is 
worth more than par. 95 However, at least one court has held that al¬ 
though stock is worth more than par, it must be offered to the share¬ 
holders at par. 00 In any event, the corporation cannot dispose of the 
stock to outsiders at a price lower than that at which it was offered to 
the existing stockholders. 07 

Waiver of preemptive rights. The stockholder in whom there 
is vested a right to subscribe for shares of an issue of the increased 
capital stock of a corporation, may waive his preemptive right, 08 
either pursuant to a provision in the certificate of incorporation, or by 
agreement with the corporation. 90 For example, if a stockholder 
agrees never to acquire a majority of the shares, he waives his pre- 


93 Bellows v. Porter, supra (Note 68); Hyman v. Velsicol, supra (Note 68); Maguire v. 
Osborne, supra (Note 68). 

94 Gaines v. Long Mfg. Co., (1951) 234 N.C. 331, 67 S.E.(2d) 350, 355 (2 opinions). 

95 McClanahan v. Heidelberg Brewing Co., (1947) 303 Ky. 739, 199 S.W.(2d) 127; 
Stokes v. Continental Trust Co., supra (Note 68). 

9 « Hammond v. Edison Illuminating Co., (1902) 131 Mich. 79, 90 N.W. 1040. 

97 Stokes v. Continental Trust Co., supra (Note 68). 

98 A waiver obtained by fraudulently withholding pertinent facts is ineffective. Gord 
v. lowana Farms Milk Co., supra (Note 68). 

99 Heller Inv. Co. v. Southern Title & Trust Co., (1936) 17 Cal. App. (2d) 202, 61 
P.(2d) 807; Gottlieb v. Heyden Chemical Corp., (1951) 32 Del. Ch. 231, 83 A.(2d) 595, 
rev’d on other grounds, 33 Del. Ch. 82, 90 A.(2d) 660; Greenbaum v. Keil, (1948) 30 
Del. Ch. 425, 62 A.(2d) 441; Elward v. Peabody Coat Co., (1956) 9 Ill. App. 234, 132 
N.E.(2d) 549; Public Bancorporation v. Atlantic City Wimsett Thrift Co., supra (Note 
64); Hoyt v. Shenango Valley Steel Co., (1903) 207 Pa. 208, 56 A. 422; Milwaukee Sani¬ 
tarium v. Swift, supra (Note 57). In Albrecht, Maguire & Co. v. General Plastics, Inc., 
supra (note 68) it was held that an amendment of the articles of incorporation that 
denied the preemptive right of stockholders was valid, although the amendment was 
not binding on a stockholder who voted against the amendment. 

On the general subject, see also 6 U. Chi. L. Rev. 104; 14 Notre Dame Law 23; 40 
Marq. L. Rev. 23. 
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cmptive right if its exercise would result in his getting a controlling 
share of the corporation. 100 

No waiver of the preemptive rights attached to shares of stock is 
effective against a transferee of the shares who has not had notice of 
it. 101 To insure receipt of the notice by the transferee, the corporation 
should include a statement of the waiver in the stock certificate issued 
to the transferee to replace the certificate held by the transferor. 

Stockholders 9 remedies against corporation for its violation of 
their preemptive rights. If the corporation violates the preemptive 
rights of the stockholder by failing to recognize them, the stockholder 
may bring an action in equity for specific performance, 102 or an action 
at law for damages. 103 Another possible remedy is mandamus to com¬ 
pel the corporation to issue the shares to which the stockholder is, by 
virtue of his preemptive rights, entitled. 104 

The courts will not award a decree for specific performance if the 
company has already issued the shares to a bona fide holder. 100 The 
stockholder must resort to a suit at law to recover his damages. 106 

To exercise a remedy against the company for its failure to recog¬ 
nize preemptive rights, the stockholder must show that his personal 
rights have been violated, and not merely that rights of other stock¬ 
holders have been infringed. 107 


lOOHeylandt Sales Co. v. Welding Gas Products Co., (1943) 180 Tenn. 437, 175 
S.W.(2d) 557. 

101 Real Estate Trust Co. v. Bird, supra (Note 79). 

102 Schmidt v. Pritchard, supra (Note 81); Electric Co. v. Edison Elec. Illuminating 
Co. supra (Note 87); Thomas Branch & Co. v. Riverside & Dan River Cotton Mills, 
supra (Note 74). 

103 Meredith v. New Jersey Zinc & Iron Co., supra (Note 74); Reading Trust Co. 
v. Reading Iron-Works, (1890) 137 Pa. St. 282, 21 A. 169; Thomas Branch Sc Co. v. 
Riverside & Dan River Cotton Mills, supra (Note 74). 

104 This remedy was used in Hammond v. Edison Illuminating Co., supra (Note 96). 

105 Morris v. Stevens, (1897) 178 Pa. St. 563, 36 A. 151. 

loe Real Estate Trust Co. v. Bird, supra (Note 79). A demand for the shares and a 
tender of the price are conditions precedent to maintaining an action for damages. 
Bonnet v. First Nat. Bank, supra (Note 70). In an action for damages, the measure 
of damages is the difference between the amount that the stockholder would have had 
to pay the company for the shares, and the value of the shares at the time the com¬ 
pany wrongfully refused to issue them. Gray v. Portland Bank, (1807) 3 Mass. 363; 
Reading Trust Co. v. Reading Iron-Works, supra (Note 103). 

107 Thus a common stockholder cannot complain that preferred shareholders have 
not been permitted to subscribe to an issue of new shares. Weidenfeld v. Northern 
Pac. Ry. Co., (1904) 129 F. 305. 
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Stockholders 9 rights against persons to whom shares are issued in 
violation of preemptive rights. Stockholders whose preemptive 
rights in a new issue of capital stock have been violated may sue to 
cancel the issue so long as the shares remain in the hands of persons 
who took them with knowledge of the circumstances under which 
they were sold. 108 Thus, if a stockholder has acquired more than his 
proportionate shares of a new issue in violation of other stockholders’ 
preemptive rights, he may be compelled to surrender his excess 
shares for reissue to other stockholders who have not waived, or lost, 
their rights. 100 After the shares have come into the hands of bona fide 
holders for value, they cannot be cancelled. 110 

108 Schmidt v. Pritchard, supra (Note 81); Whitaker v. Kilby, (1907) 55 N.Y. Misc. 
337, 106 N.Y. Supp. 511. 

309 Barsan v. Pioneer Sav. & Loan Co., (1955) l &3 Ohio St. 424, 127 N.E.(ad) 614. 

no Morris v. Stevens, supra (Note 105), in which it was held that where stock was 
issued to a stockholder without regard for the preemptive rights of other stockholders, 
and where the person to whom stock was so issued sold some of the shares, the acts 
of the corporation were binding as to the bona fide holder; but the seller could be 
prevented from obtaining any advantage by his sale of the stock illegally issued to 
him, by being enjoined against exercising a corresponding number of votes on his old 
stock until the status of the new issue should be finally determined. 
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Legal Principles Governing 
Security Transfers 

ISSUANCE OF STOCK CERTIFICATES 

Necessity for issuance of stock certificates. A certificate of stock 
is merely the evidence of a stockholder’s interest in a corporation. 1 It 
is not essential to establish the existence of the shares or their owner¬ 
ship. 2 A person may be a full-fledged stockholder even if no certificate 
is issued. 54 Under modern business conditions, however, such certifi¬ 
cates have value as transferable symbols of property, similar to nego¬ 
tiable instruments, and every stockholder has a right to this evidence 
of his title. 4 

The statutes generally provide that every stockholder shall be en¬ 
titled to a certificate of stock. In addition, provision is often made in 
the by-laws for its issuance. 

The subscription price must usually be paid in full before the cer¬ 
tificate of stock will be issued. Where stock is part paid, the corpora¬ 
tion generally withholds the certificate until the stock is paid in full. 
However, it may issue the certificate immediately, marking it “part 
paid,” provided that the charter or statute does not prohibit the issu¬ 
ance of stock before full payment is received/’ The provision found 
in the constitution and statutes of many states that no corporation 

1 Kansas, O. & G. v. Helvcring, (1941) 124 F.(ad) 460; Mindcnberg v. Carmel Film 
Prod., (1955) 132 Cal. App. (ad) 598, 282 P.(2d) 1024; Millar v. Mountcastle, (1954) i(h 
Ohio St. 409, 119 N.E.(2d) G26. 

2 Curtis v. Prudential Ins. Co., (1932) 55 F.(sd) 97; Mau v. Montana Pac. Oil Co., 
(1928) 16 Del. Ch. 114, 141 A. 828; Savic v. Kramlich, (1932) 52 Idaho 15b, 12 P.(2d) 
260; Ulinois-Indiana Fair Ass’n v. Phillips, (1926) 328 Ill. 368, 159 N.E. 815; Harlan 
Nat’l Bank v. Carbon Glow Coal Co., (195G) (Ky.) 289 S.W.(2d) 200; Gibson v. Oswalt, 
(1934) 269 Mich. 300, 257 N.W. 825; Greenspun v. Greenspun, (1946) (Tex. Civ. App.) 
194 S.W.(2d) 134. 

3 Conover v. Hasselinan, (1928) 206 Iowa 100, 220 N.W. 42; Burchett v. Louisa Light 
8c Power Co., (1930) 235 Ky. 29G, 31 S.W.(2d) 373. 

4 Williams v. Everett, (1917) (Mo.) 200 S.W. 1045; Gallatin County Farmers* Alliance 
v. Flannery, (1921) 59 Mont. 534, 197 P. 996; Southwestern Slate Co. v. Stephens, (1909) 
139 Wis. 616, 120 N.W. 408. 

6 California Southern Hotel Co. v. Callender, (1892) 94 Cal. 120, 29 P. 859. 

925 
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shall issue stock, except for money paid, labor done, or property 
actually acquired by the corporation, does not prohibit the corpora¬ 
tion from issuing stock as part paid. The provision is considered vio¬ 
lated only if shares are issued as fully paid when in fact they are 
totally or partly unpaid. 0 

Generally the board of directors, acting under authority given to it 
in the by-laws, determines the units in which certificates representing 
the shares owned by a single stockholder shall be drawn. A stock¬ 
holder, however, may specify the manner in which the certificates are 
to be issued, provided that his demands are reasonable and there is no 
regulatory provision on the subject. 6 7 

Transferees’ right to new certificate of stock. Transferees of 
stock are entitled to new certificates of stock upon surrender to the 
corporation of the old certificate. 8 * A corporation, for its own protec¬ 
tion, should refuse to issue a new certificate without the surrender of 
the old one.® It cannot be compelled to issue a new one until the old 
one is surrendered to it, except where the original certificate is lost or 
destroyed. 10 A certificate of stock, properly issued by a corporation 
having power to issue stock certificates, is a declaration by the corpo¬ 
ration, to all persons who may innocently purchase the certificate, 
that the person to whom it is issued is the owner of the number of 
shares of stock specified in the instrument. 11 A bona fide holder of the 
certificate, that is, one who has acquired the certificate in good faith, 
for value, properly indorsed, has a claim to recognition as a stock- 


6 Scully v. Automobile Finance Co., (1920) 12 Del. Ch. 174, 109 A. 49. 

7 See Schell v. Alston Mfg. Co., (1906) 149 F. 439, in which the court held the de¬ 
mand of a shareholder who owned twenty-five shares to have twenty-five certificates 
issued of one share each to be unreasonable. 

8 O'Neil v. Wolcott Mining Co., (1909) 174 F. 527; Handy v. Miner, (1926) 258 Mass. 

53 * ! 54 557 - See also Morris v. Hussong Dyeing Mach. Co., (1913) 81 N.J. Eq. 256, 

86 A. 1026. 

0 Holly Sugar Corp. v. Wilson, (1938) 101 Colo. 511, 75 P.(2d) 149; Suskin v. Hodges, 
(* 939 ) 216 N.C. 333, 4 S.F..(2d) 891. 

10 Knight v. Shutz, (1943) t4i Ohio St. 267, 47 N.E.(2d) 886. See, however, Danbom 
v. Danbom, (1937) 132 Neb. 858, 273 N.W. 502, in which it was held that a court could 
require a corporation to issue a new certificate to a purchaser at a sheriff’s sale, with¬ 
out surrender of the outstanding certificate. Case is discussed in 86 U. Pa. L. Rev. 101. 
Also see page 974 infra. 

11 Manhattan Beach Co. v. Harned, (1886) 27 F. 484. 

The corporation must make sure that the person to whom it issues the certificate is 
the true owner. Greasy Brush Coal Co. v. Hays, (1942) 292 Ky. 517, 166 $.W.(2d) 983. 
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holder. 12 If the corporation issues a new certificate without demand¬ 
ing the surrender of the old certificate, it incurs the risk of having to 
recognize as stockholders bona fide purchasers of both certificates. 
A corporation will not be protected from liability to a bona fide 
holder of the old certificate, if, without demanding the surrender of 
the old certificate, the corporation cancelled the old certificate on its 
books and issued a new one. 13 

Remedies for failure to issue certificate of stock. A stockholder 
may pursue one of the following remedies against the corporation 
upon its failure to issue to him a stock certificate to which he is 
entitled; 

1. Compel the corporation to issue the certificate by a bill in 
equity. 14 

2. Compel the issuance of the certificate by mandamus proceed¬ 
ings. 15 

3. Consider the refusal as a conversion of the stock, and recover the 
market value of the stock at the time of the conversion. 16 

4. Treat the refusal as a breach of contract, and sue for damages. 17 

l-Rand v. Hercules Powder Co., (1927) 129 N.Y. Misc. 891, 223 N.Y. Supp. 383. 
Stock may be transferred to an officer or director of a corporation in the same manner 
as to any individual, provided that the transaction is not fraudulent or in breach of 
any trust. Du Pont v. Du Pont, (1919) 256 F. 129. 

13 Nowy Swiat Publishing Co. v. Misiewicz, (1927) 246 N.Y. 58, 158 N.E. 19. 

34 First. Naf /1 Bank v. Pittsburgh, F. W. & C. Ry., (1939) 31 F. Supp. 381; Young v. 
Cocktnan, (1943) 182 Md. 246, 34 A.(2d) 428; H. M. Rowe Co. v. Rowe, (1928) 154 Md. 
599, 141 A. 334; Virginia Pub. Serv. Co. v. Steindler, (1936) 166 Va. 686, 187 S.E. 353. 
This remedy is allowed only where the value of the stock cannot be readily ascer¬ 
tained with reasonable certainly, and where the recovery of damages would not give 
adequate relief. Falk v. Dirigold Corp., (1928) 174 Minn. 219, 219 N.W. 82. 

15 The decisions are conflicting as to whether or not mandamus is a proper pro¬ 
ceeding to compel a transfer. Some authorities have held that mandamus will not lie. 
Spangerburg v. Western Heavy Hardware & Iron Co., (1913) 166 Cal. 284, 135 P. 1127; 
State ex rel. Cooke v. New York-Mexican Oil Co., (1923) 32 Del. 244, 122 A. 55; People 
ex rel. Rottenberg v, Utah Gold 8 c Copper Mines Co., (1909) 135 App, Div. 418, 119 
N.Y. Supp. 852. Others say that mandamus is an available remedy. In re Ballou, (1914) 
215 F. 810; Hanna v. Chester Times, (1933) 310 Pa. 583, 166 A. 243. The general rule 
seems to be that mandamus will not lie where there is an adequate remedy at law 
(awarding damages) or in equity (granting specific performance). 

10 Tobias v. Wolverine Mining Co., (1932) 52 Idaho 576, 17 P.(ad) 338; Young v. 
Cockman, supra (Note 14); Prudential Petroleum Corp. v. Rauscher, Pierce 8 c Co., 
(* 955 ) (Tex. Civ. App.) 281 S.W.(2d) 457; Beaumont Hotel Co. v. Caswell, (1929) (Tex. 
Civ. App.) 14 S.W.(2d) 292. See also Seymour v. Nat’l Biscuit Co., (1939) 107 F.(ad) 58, 
cert, denied 309 U.S. 665, 60 S. Ct. 590. 

17 in re Ballou, supra (Note 15); De Lamar v. Fidelity Loan & Investment Co., (1924) 
158 Ga. 361, 123 S,E, n6. 
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5. Consider the contract rescinded, and recover the money paid on 
the subscription. 18 

The court will never direct the issuance of stock if the certificates 
already outstanding represent the total amount that the corporation 
is authorized to issue. 10 The stockholder, in such cases, is relegated to 
his remedy of money damages. 20 In any case, before a stockholder may 
maintain any action for refusal to issue a certificate, he must make a 
demand for it. 21 

A stockholder may also have a right of action against a corporation 
for damages sustained because of delay in issuing a certificate, 22 but 
the officers of the corporation are not personally liable. 28 

Form and contents of certificate of stock. The form of the stock 
certificate is generally determined by the directors. Ordinarily stock 
certificates are not required to be of any particular size or style. They 
need not be engraved or printed to constitute valid evidence of 
ownership, but may be typewritten or even written with pen and ink. 
However, before the New York Stock Exchange or other exchanges 
will accept stock for trading purposes, certificates must be engraved 
in accordance witli the requirements specified by the rules of the ex¬ 
change. 

The form and contents of stock certificates must comply with any 
requirements set forth in the charter, by-laws, and statutes. The items 
most frequently included in the certificate of stock are: 

1. The number of the certificate. 

2. The name of the registered holder. 


JSTexla Oil Co. v. Calhoun, (1927) 36 Ga. App. 536, 137 S.E. 84; Beaumont Hotel Co. 
v. Caswell, supra (Note 16). 

10 Sclwyn-Brown v. Superno Co., (1918) 181 App. Div. 420, 168 N.Y. Supp. 918. See, 
however, McWilliams v. Geddes & Moss Undertaking Co., (1936) (La. App.) 169 So. 894, 
in which it was held that a corporation could cancel the shares of stock wrongfully 
issued. 

20 Dupoyster v. First Nat’l Bank, (1906) 29 Ky. L. 1153, 96 S.W. 830. 

2 iSwobe v. Brictson Mfg. Co., (1922) 279 F. 560; Teeple v. Hawkeye Gold Dredging 
Co., (1908) 137 Iowa 206, 114 N.W. 906. 

22 Rock v. Gustavcson Oil Co., (1922) 59 Utah 451, 204 P. 96. The measure of damages 
for delay is the difference between the selling price at the time delivery was due and 
the selling price on the market when delivery was actually made. 

2 a Radio Electronic Television Corp. v. Bartniew Distributing Corp., (1940) 32 F. 
Supp. 431; Hulse v. Consolidated Quicksilver Mining Corp., (1944) 65 Idaho 768, 154 
P.(2d) 149. 
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3. The number of shares that the certificate represents, and the 
class thereof. 24 

4. The designations, preferences, and special rights of the particu¬ 
lar class of stock, and the limitations, restrictions, and qualifications 
thereof. 25 

5. The name of the corporation issuing the stock. 

6. The state of incorporation. 

7. The total number of authorized shares and the par value 26 
thereof, or, if shares have no par value, a statement to that effect. 

8. The date of issuance of the certificate. 27 

9. The signatures of the officers authorized for that purpose. 

10. The corporate seal. 

In addition to these requirements, any provision that is not in viola¬ 
tion of the charter, the statutes, or the contract between the corpora¬ 
tion and its stockholders may be inserted in the certificate, and will 
be binding not only as to the original parties, but as to any transferee 
of the stock 28 The following statements are generally included in the 
stock certificate: 

1. The shares are transferable only on the corporate books. 

2. The shares are fully paid and nonassessable; or, if a certificate 
to represent part-paid shares is issued, the total amount of considera¬ 
tion to be paid for the shares and the amount paid thereon are stated. 

3. The corporation retains a lien upon the stock for any indebted¬ 
ness of the stockholder to it. 

Temporary and permanent certificates. Temporary certificates 
arc sometimes issued where the printing of the certificates in their 
permanent form has been delayed. The permanent certificates are 

24 Rice & Hutchins v. Triplex Shoe Co., (1929) 17 Del. Ch. 356, 152 A. 342. 

25 Ibid. 

26 it has been held that this statement is a part of the certificate even if it appears 
only in the margin and not in the body of the certificate. Fish v. Gilbert, (1900) 73 
Conn. 377, 47 A. 718. 

27 parol evidence is admissible to show that the date written on the certificate was 
not actually the date on which the certificate was issued, where there are no minutes 
or records to contradict the fact. Cannon v. Farmers’ Union Grain Agency (1921) 103 
Ore. 26, 202 P. 725. 

28 A contractual restriction on transfer of shares, not appearing on the certificate, is 
binding on persons having knowledge thereof. Doss v. Yingling, (1930) 95 Ind, App. 
494, 172 NJE. 801. 
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generally termed “definitive” certificates, and, when ready for distri¬ 
bution, they are substituted for the temporary certificates. The follow¬ 
ing is a form of notice sent to the stockholders when an exchange of 
permanent certificates for temporary certificates is being effected. 


Form 757 —Notice that permanent stock certificates are ready. 


To the Holders of Temporary Certificates for Common Stock of. 

Company: 

You are hereby notified that the permanent engraved stock certificates for 

the Common Stock of.Company are now ready for delivery at 

the offices of the Transfer Agent,.Trust Company,. 

.Street,.City, in exchange for and upon surrender 

of temporary certificates. We request that you please forward promptly to the 
Transfer Agent your temporary certificates, to be exchanged for the perma¬ 
nent. certificates to which you are entitled. 

If the permanent certificates are to be issued in the same name in which the 
temporary certificates are now registered, it will not be necessary for you to 
indorse the temporary certificates, and there will be no expense attached to the 
exchange. 


If a transfer is involved and the permanent certificates are to be issued in a 
name other than that in which the temporary certificates are registered, an 
indorsement of the certificates is required, together with a guaranty of the in¬ 
dorsement either by a New York Stock Exchange firm or by a well-known bank 
or trust company. Such a transfer is also subject to federal and state taxes at 
the rate of ... per share. Funds to cover such taxes should accompany all 
certificates to be transferred. Please note, however, that, as already stated , no 
indorsement, and no tax arc required when the permanent certificates are to be 
registered in the same name as that in which the temporary certificates are 
registered. 


Very truly yours. 


Company 


Form 758 —Form of enclosure to accompany temporary certificates 
sent in exchange for permanent certificates . 

..Trust Company 

.Street 

.City 

Gentlemen: 

Pursuant to the request contained in the circular letter addressed to the 

holders of temporary certificate(s) for Common Stock of . 

Company, the undersigned is sending herewith, by registered mail, for the pur¬ 
poses of procuring permanent certificates, the following temporary certificates: 

Certificate No. 


Shares 
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Permanent certificates should be mailed to: .. . 

.Street,.City. 

(Signature) 
(No. and Street) 
(City and State) 

Fractional shares or part shares. Upon the declaration of a stock 
dividend, upon a reduction of stock, or upon an increase of stock with 
the granting of rights to subscribe to additional shares, a stockholder 
may become entitled to less than a whole share of stock. Because of 
the difficulty in keeping records of parts of shares, it is customary for 
corporations to avoid issuing them whenever possible. In the case of 
a stock dividend a corporation may provide for payment in cash to a 
stockholder who is entitled to only part of a share of stock. The trend 
is toward the use of a procedure that gives the stockholder the option 
of buying sufficient additional fractional interests to make up a full 
share of stock when added to the interests to which he is entitled by 
reason of the dividend, or to sell his fractional interests. For a discus¬ 
sion of the procedures followed in respect to fractional interests see 
page 1006. 

Signing of stock certificate. The stock certificate must be signed 
by the duly authorized officers of the corporation. The authority to 
sign is generally derived from the charter, the by-laws, or the statutes. 
In some cases the authority is granted by special resolution of the 
board of directors. Where the charter, by-laws, statute, or resolution 
designates the officers who must sign the certificate, the certificate 
must comply with the requirements. 29 

Countersignature by the transfer agent or registrar may also be 
required by the charter, by-laws, statute, or resolution. Regardless of 
any such requirement, however, if the certificate provides on its face 
that it must be countersigned, or if it contains a blank for the counter- 
signature, the certificate is not validly issued until the countersigna¬ 
ture is placed upon it. 80 It is the duty of the transfer agent to see that 

29 See Titus v. Great Western Turnpike Road, (1874) 61 N.Y. 237. Certificates signed 
by de facto officers are valid. Sherwood v. Wallin, (1908) 154 Cal. 735, 99 P. 191. 

80 Hudson Trust Co. v. American Linseed Co., (1922) 232 N.Y. 350, 134 N.E. 178, 
rev’g 190 App. Div. 289, 180 N.Y. Supp. 17. A certificate on which the signature of the 









932 LEGAL PRINCIPLES GOVERNING SECURITY TRANSFERS 

the proper officers sign the certificate before they countersign it, as the 
countersignature implies that the certificate has been properly 
signed. 31 

The officers of the corporation do not ordinarily sign each certifi¬ 
cate of stock separately, as it is issued. In the absence of any statutory 
prohibition, a quantity of blank certificates may be signed and left 
with the transfer agent, to be executed and countersigned as re¬ 
quired. 32 If an officer who has signed a blank certificate should die or 
resign before the certificate is actually issued, the certificate is not 
destroyed. The by-laws generally provide that the certificates bearing 
the signature of the deceased or resigned officer may be recognized. 
The use of facsimile signatures is allowed in some states. 

Forged signatures on certificates of stock. A certificate bearing 
the forged signature of an officer of the corporation is invalid. 33 If, 
however, the corporation was negligent in taking precautions to 
prevent the forgery, 3,1 or if the forgery was committed by a transfer 
officer who countersigned the certificate, the corporation cannot ques¬ 
tion its validity in the hands of a bona fide holder without notice. 35 

Where a certificate of stock on which the signature of an officer has 
been forged is accepted for transfer, and a new certificate properly 
signed is issued, the new certificate is valid in the hands of a bona fide 
holder. 36 

Necessity for seal on stock certificate. Whether or not a seal is 
required upon a stock certificate depends upon the statute in the 
particular state, or upon the corporate charter or by-laws. 37 If re¬ 
quired, the seal should always be affixed to the stock certificate. 

transfer agent or registrar has been forged has been held to be invalid. Ehrich v. Guar¬ 
anty Trust Co., (1921) 194 App. Div. 658, 186 N.Y. Supp. 103. 

31 Fifth Avc. Bank v. Forty-Second St. 8c Grand St. Ferry Ry., (1893) 137 N.Y. 231, 
33N.E. 378. 

32 Hudson Trust Co. v. American Linseed Co., supra (Note 30). 

33 Citizens’ Nat’l Bank v. Santa Rita Hotel Co., (1927) 22 F.(2d) 524. 

34 7 'he mere fact that blank stock certificates were signed in advance of their issuance 
does not constitute such negligence as would render the corporation liable, where the 
clerk of the transfer agent with whom they were left forged the signature of the regis¬ 
trar. Hudson Trust Co. v. American Linseed Co., supra (Note 30). To constitute negli¬ 
gence, the injury must be one which might reasonably have been anticipated. Ehrich v. 
Guaranty Trust Co., supra (Note 30). 

35 Fifth Ave. Bank v. Forty-Second St. & Grand St. Ferry Ry., supra (Note 31). 

33 Manhattan Beach Co. v. Harned, supra (Note 11). 

37 Coddington v, Pensacola and Georgia R.R., (1881) 103 U.S. 400, 
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It has been held that a person who receives from the corporation a 
certificate of ownership, authenticated by the signatures of the proper 
officers, is a stockholder even if the officers have omitted to affix the 
corporate seal to the certificate . 38 


TRANSFER OF STOCK 

Negotiability of stock certificates. A negotiable instrument is 
one that may be transferred freely from one person to another. Upon 
transfer, it may give the transferee a better title than that held by his 
transferor. Stock certificates are not negotiable instruments under the 
common law . 39 However, the courts, recognizing the growing tend¬ 
ency for stock certificates to acquire the attributes of negotiable in¬ 
struments, have given them a quasi-negotiable character . 40 Where the 
certificate of stock is indorsed in blank by the owner, it may pass from 
hand to hand just like any ordinary negotiable instrument . 41 How¬ 
ever, if the assignment is to a particular person, the certificates do not 
possess a quasi-negotiable character . 42 If the owner of the stock has 

38 Halstead v. Dodge, (1884) 51 N.Y. Super. Ct. 169, ail’d. 103 N.Y. 636. 

39 Powers v. Pacific Diesel Engine Co., (1929) 20C Cal. 334, 274 P. 512; Barthelmess v. 
Cavalier, (1935) 2 Cal. App.(2d) 477. 38 P.(2d) 484; Pcnington v. Commonwealth Hotel 
Constr. Corp., (1931) 18 Del. Ch. 170, 156 A. 259; Bankers' Trust Co. v. Rood, (1930) 
211 Iowa 289, 233 N.W. 794; National Surety Co. v. Indemnity Ins. Co., (1933) 237 App. 
Div. 485, 261 N.Y. Supp. 605. 

Stock certificates are not negotiable instruments under either common law or Ne¬ 
gotiable Instruments Law. Peckinpaugh v. H. W. Noble & Co. (1927) 238 Mich. 464, 
213 N.W. 859. 

Ordinarily a stock certificate is nonnegotiable but constitutes personal property sub¬ 
ject to the ordinary rule of caveat emptor with regard to sale or assignment. State Trust 
& Sav. Bank v. Mayes, (1934) (Tex. Civ. App.) 67 S.W.(2d) 419. 

40 in rc Shelley’s Estate, (1927) 134 N.Y. Misc. 265, 234 N.Y. Supp. 497. 

41 A bona fide pledgee for value of shares of stock, assigned in blank, who is with¬ 
out actual or imputed knowledge of equitable rights of others, acquires his title free 
from such equities. Sokoloff v. Wildwood Pier & Realty Co., (1931) 108 N.J. Eq. 362, 
155 A. 125. A pledgee of stock pledged to secure an antecedent debt of the pledgor is 
not a bona fide purchaser for value, and takes the stock subject to any lien valid 
against the pledgor even if he had neither actual nor constructive notice thereof. Kel- 
logg-Mackay Co. v. O'Neal, (1931) 39 Ohio App. 372, 177 N.E. 778. In Connolly v. 
People's State Bank, (1932) 260 Mich. 352, 244 N.W. 500, it was held that the pledgee 
of a certificate indorsed in blank by its owner, owes no duty to the owner to inquire 
into the title of the pledgor. 

42 in the case of stock pledged by indorsement to a named pledgee, and pledged by 
the agent of pledgee for a personal loan, the second pledgee had no right to the cer¬ 
tificate as against the original pledgor, because it was charged with notice that either 
the indorser or the indorsee was the owner, and hence its equity could not prevail 
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transferred the apparent absolute ownership to another, a bona fide 
purchaser, relying upon such apparent ownership, acquires good title 
as against the true owner, even though his vendor did not have good 
title . 43 The owner is estopped from asserting his title because he has 
enabled the person to whom he transferred apparent ownership to 
defraud the purchaser . 44 This rule is based on the principle that, 
where two innocent persons must suffer by the act of a third party, the 
person who has enabled the third party to occasion the loss must sus¬ 
tain it. 4B Where certificates of stock indorsed in blank are stolen be¬ 
fore delivery, the thief cannot ordinarily pass title, even to a bona fide 
purchaser . 46 The true owner may compel the purchaser to return 
them, or, if they have been transferred on the corporate books, he may 
compel a retransfer of the shares .' 7 The circumstances, however, may 
be such that the true owner is estopped from setting up his title as 
against the purchaser. If the owner, through his negligence, has made 
the theft possible, the right of a bona fide purchaser is superior to his 
own right . 48 

Where a certificate is delivered to a pledgee, indorsed in blank, and 


against the original indorser’s legal tide. Howard v. National Copper Bank, (1933) 81 
Utah 493, 20 P.(2d) 610. 

48 See, First Nat’l Bank v. Van Horn, (1928) (Tex. Civ. App.), 2 S.W.(2d) 333. 

Where an assignment is indorsed on the certificate in blank, and the certificate is 
subsequently stolen, a purchaser in good faith is protected. Peckinpaugh v. H. W. Noble 
& Co., supra (Note 39). See Bubbis v. Duffy & Bros., Inc., (1930) (Pa.) 14 D. & C. 281. 
An innocent pledgee for value of a stolen stock certificate indorsed in blank by its 
registered owner, is entitled to a stock dividend declared on stock represented by 
pledged certificate. Commercial Nat’l Bank v. National Surety Co., (1932) 259 N.Y. 181, 
181 N.E. 92. 

44 Marx 8 c Co. v. Mahan, (1921) 17 Ala. App. 671, 88 So. 206. See also Nolan v. Rob¬ 
ertson, (1930) 131 Kan. 333, 291 P. 750; Ironside v. Levi, (1932) 278 Mass. 18, 179 N.E. 
226. 

45 Brooks v. Union Nat’l Bank, (1933) 137 Kan. 328, 20 P.(2d) 830. See Adams v. 
Silver Shield Mining & Mill. Co., (1933) 82 Utah 586, 21 P.(2d) 886, in which the person 
claiming the right to the stock was not a purchaser for value. 

48 McAtamney v. Broadway 7th Ave. & 56th St. Hotel Realty Coip., (193*) 18 Del. 
Ch. 170, 156 A. 259; Hunt v. Drug Inc., (1931) 35 Del. 332, 156 A. 384, aff’d, 35 Del. 
339, 168 A. 87. 

The Uniform Stock Transfer Act has not changed the rule that the true owner of a 
stock certificate is not deprived of his title by theft, whether or not the theft is followed 
by a forgery upon the certificate and the later delivery by the thief to a bona fide 
purchaser. National Surety Co. v. Indemnity Ins. Co., supra (Note 39). 

47 See Hunt v. Drug Inc., supra (Note 46); U.S. Fidelity 8 c Guaranty Co. v. Newburger, 
(* 933 ) * 6 3 N.Y. *6, *88 N.E. 141. 

48 Shattuck v. American Cement Co., (1903) 205 Pa. 197, 54 A. 785. See also Edgerly 
v. First Nat’l Bank, (1935) 292 Mass. 181, 97 N.E. 518. 
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it is subsequently stolen from the pledgee and sold to a bona fide pur¬ 
chaser, the title, as between the true owner and the purchaser, again 
depends upon whether the former’s negligence has made the theft 
possible . 49 If the theft and the subsequent fraudulent transfer are 
carried out by an agent or employee of the pledgee, the pledgee’s 
liability depends upon whether or not the certificate was entrusted to 
the agent or employee . 50 If the indorsed certificate was so entrusted to 
him, the pledgee is liable for the agent's act of conversion . 51 If, how¬ 
ever, the agent merely had access to the documents, the pledgee is not 
liable . 52 

Stock certificates have not been made negotiable by the Negotiable 
Instruments I.aw, for they do not contain the primary requirements 
of a negotiable instrument; that is, that the instrument must contain 
an unconditional promise to pay a sum certain in money, at a fixed or 
determinable future time, and that it must be payable to order or to 
bearer. 

Negotiability of stock certificates under the Uniform Stock Trans¬ 
fer Act. The Uniform Stock Transfer Act, which is in force in al¬ 
most all states and in Hawaii, gives certificates of stock greater nego¬ 
tiability than they have under the common law, although not full 
negotiability . 53 A transferee of a stock certificate containing a forged 


4 » Hall v. Wagner, (1906) 111 App. Div. 70, 97 N.Y. Supp. 570; State Trust Sc Sav. 
Bank v. Mayes, (1934) (Tex. Civ. App.) 67 S.W.(2d) 419. 

50 That stockholder gave secretary, who forged name to stock, access to safe deposit 
box and ordered stock through secretary, did not show negligence or clothe secretary 
with apparent authority to indorse certificates. Prince v. Childs Co., (1928) 23 F.(2d) 
605. 

si National Safe Deposit, Sav. Sc Trust Co. v. Hibbs, (1912) 229 U.S. 391, 33 S. Ct. 
818. 

52 Prince v. Childs Co., supra (Note 50); Knox v. Eden Musee Americaine Co., (1896} 
148 N.Y. 441,42 N.E. 988. 

53 Jackson v. Peerless Portland Cement Co,, (1927) 238 Mich. 476, 213 N.W. 863. 
Adams v. Silver Shield Mining Sc Mill. Co., supra (Note 45). See the statement in United 
States Gypsum Co. v. Houston, (1927) 239 Mich. 249, 214 N.W. 197, that the main 
purpose of the Act is to give full negotiability to certificates of stock. See also National 
Surety Co. v. Indemnity Ins. Co., supra (Note 39). For examples of text writers who 
maintain that the Uniform Stock Transfer Act makes certificates of stock fully nego¬ 
tiable, see: Williston, Sales, p. 717 (note 4); and Ballantine, Private Corporations, 
p. 473 (note 70). See also in re Reilly Brock & Co., (1931) (Pa.) 15 D. & C. 98. 

For a discussion of the effect of the Uniform Stock Transfer Act on the negotiability 
of certificates of stock, see 27 Mich. L. Rev. 93. 

Kentucky, Massachusetts and Pennsylvania have adopted the Uniform Commercial 
Code with similar provisions to those in the Uniform Stock Transfer Act. See Note 124, 
infra. 
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indorsement still takes the certificate subject to prior equities, even 
though he is a bona lide purchaser for value . 54 The Act does, however, 
extend the character of negotiability by protecting a bona fide pur¬ 
chaser of a stock certificate that has been properly indorsed . 55 When 
properly indorsed and delivered, a certificate of stock is enforceable 
by a bona fide purchaser, even if he has purchased it from one who 
has found the certificate, or from a thief. The title of the bona fide 
purchaser is not defeated by the fact that the indorsement was pro¬ 
cured by fraud or that the delivery was made without authority. All 
that is required under the Uniform Stock Transfer Act to pass good 
title upon delivery of a stock certificate is a proper indorsement and 
a purchaser in good faith. A proper indorsement is an assignment by 
the person who is, according to the certificate, the owner of the shares 
represented thereby. A purchaser acts in good faith within the mean¬ 
ing of the Act if he acts honestly, even though negligently. 

The Uniform Stock Transfer Act adds a further element of nego¬ 
tiability to certificates of stock by making the legal title to shares in¬ 
separable from the legal title to the certificate evidencing the shares. 
Another incident of negotiability is added by the provision of the Act 
which includes in its definition of “value” an antecedent or pre¬ 
existing obligation where a certificate is taken either in satisfaction 
thereof or as security therefor. A transferee who takes a stock certifi¬ 
cate for an antecedent debt is deemed a holder for value. 

The right to transfer stock—in general. Every stockholder has 
the right to transfer his stock without interference by the corporation, 
its officers, or its directors . 56 This privilege springs from the inherent 
power of a person to dispose of any property that he may own . 57 It is 


5 * National Surety Co. v. Indemnity Ins. Co., supra (Note 39); Pierpoint v. Hoyt, 
(1932) r 60 N.Y. 26, 182 N.E. 235. In this latter case, the court recognized the right of 
the original owner of a certificate which had been stolen and on which the indorsement 
was forged, to sue for conversion a purchaser who refused to surrender the stock. See 
also Coats v. Guaranty Bank & Trust Co., (1932) 174 La. 503, 141 $0. 41. 

66 See 32 Colum. L. Rev. 894; 27 Mich. L. Rev. 93. 

66 Farmers' Loan & Trust Co. v. Chicago, P. & S.R. RR, (1896) 163 U.S. 31, 16 S. Ct. 
917; Bd. of Comm’rs v. Reynolds, (1873) 44 Ind. 509. See also Sterling Midland Co. v. 
Chicago-Williarnsville Co., (1929) 336 Ill. 586, 168 N.E. 655; Trisconi v. Winship, (1891) 
43 La. Ann. 45, 9 So. 29. 

67 Howe v. Roberts, (1923) 209 Ala. 80, 95 So. 344; Hague v. DeLong, (1937) 282 
Mich. 330, 276 N.W. 467; Gerdes v. Reynolds, (1941) 28 N.Y.S.(2d) 622. 
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a continuing right, which exists from the time a person subscribes to 
the stock until the corporation dissolves . 58 When a stockholder dis¬ 
poses of his stock to an outsider, lie does not need to know the char¬ 
acter or responsibility of the buyer . 59 

A stockholder can sell his stock to another stockholder. In fact, 
stockholders may mutually contract with each other that, whenever 
any of them wishes to sell stock, the other stockholders may have the 
exclusive right or option to put chase it during a limited time after 
notice of the wish to sell. Such an option agreement has been held 
binding and enforceable by several courts . 80 Such agreements are gen¬ 
erally enforceable even if the stockholder is a majority holder. In the 
matter of stock transference, majority holders, whether one or a 
group, do not have a fiduciary relationship with other stockholders, 
merely by virtue of ownership of stock . 81 Nevertheless, the right to 
alienate a majority of stock is subject to limitations. A majority stock¬ 
holder cannot, in the course of selling his stock, legally dominate, 
interfere with, or mislead other stockholders . 62 Nor can majority 
stockholders legally sell their holdings to persons who intend to loot 
the treasury or mismanage the corporation . 63 If the majority of hold- 


Shares cannot be transferred after dissolution, but a stockholder may assign nis 
right to share in the assets of the corporation, subject to any claims the corporation has 
against the transferor. James v. Woodruff, (1844) 10 Paige (N.Y.) 541, aff’d 2 Denio 
(N.Y.) 574. 

Shares of stock in an insolvent corporation in the process of liquidation may be 
transferred. The transfer carries with it whatever rights would accrue to the original 
owner. Hollingsworth v. Multa Trina Ditch Co., (1931) 51 F.(2d) C49; People v. Cali¬ 
fornia Safe Deposit 8c Trust Co., (1912) 18 Cal. App. 732, 124 P. 558; Curtis v. Beckett, 
(1943) 114 Ind. App. 221, 50 N.E.(2d) 290. 

Curtis v. Beckett, supra (Note 58); Levy v. American Beverage Corp., (1942) 265 
App. Div. 208, 38 N.Y.S.(2d) 517; Gerdes v. Reynolds, supra (Note 57). 

ooweissman v. Lincoln Corp., (1954) (Fla.) 76 So.(2d) 478; Doss v. Yingling, supra 
(Note 28); Weiland v. Hogan, (1913) 177 Mich. 626, 143 N.W. 599; Model Clothing 
House v. Dickinson, (1920) 146 Minn. 367, 178 N.W. 957; Krieger v. Mazlish, (1955) 145 
N.Y.S.(2d) 815; Moses v. Sould, (1909) 63 N.Y. Misc. 203, 118 N.Y. Supp. 410, aff’d, 136 
App. Div. 904, 120 N.Y. Supp. 1136; Nicholson v. Franklin Brewing Co., (1910) 82 
Ohio 94, 91 N.E. 991; Coleman v. Kettering, (1956) (Tex. Civ. App.) 289 S.W.(2d) 953. 
See Hardin v. Rosenthal, (1957) (Ga.) 98 S.E.(2d) 901, for an agreement held unenforce¬ 
able as too indefinite in price and payment terms. 

61 Levy v. American Beverage Corp., supra (Note 59); Gerdes v. Reynolds, supra 
(Note 57); Stickels, “Stockholders’ Duty in Sale of Stock,*' 31 B.U.L. Rev. 191. 

«2 Roby v. Dunnett, (1937) 88 F.(2d) 68, cert, denied, 301 U.S. 706; 13 Fletcher, Cor¬ 
porations, §5805. 

63 Gerdes v. Reynolds, supra (Note 57); Insuranshares Corp. v. Northern Fiscal Corp., 
(1940) 35 F. Supp. 22, noted in 25 Minn. L. Rev. 525. 
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ers are in a position to do so, they cannot use their power to damage 
the corporation or injure die interests of minority holders . 04 

A stockholder-director has the same right to transfer his stock as 
any other stockholder, provided that the transfer is not fraudulent 
and that it does not result in a breach of trust . 05 The fiduciary respon¬ 
sibility of directors to all of the stockholders will prevent their selling 
a controlling interest in the corporation, to the detriment of the cor¬ 
poration, either knowingly or with negligent failure to investigate the 
possibility of such detriment . 00 

Where there is no question of actual harm to the corporation, the 
tests applied are “good faith” and “reasonable care.” If both these 
conditions are met, then the majority stockholders are under no 
greater restraint as to the transfer of their shares than are the holders 
of minority stock . 07 

While the right to alienate property is carefully guarded by the 
courts, reasonable restrictions thereon have been upheld 08 in cases 
where they are imposed: (1) by the certificate of incorporation, the 
by-laws, the contract of subscription, or any other contract between 
the corporation and the stockholder or among the stockholders them- 


64 Lebold v. Inland Steel Co., (1941) 125 F.(2d) 369, cert, denied, 316 U.S. 675, 62 S. 
Ct. 1045; Kavanaugh v. Kavanaugh Knitting Co., (1919) 226 N.Y. 185, 123 N.E. 148; 
Levy v. American Beverage Corp., supra (Note 59). 

65 See Polster, “Fiduciary Relationship in Sale of Controlling Stock/* 54 Mich. L. 
Rev - 399 - 

Perlman v. Feldman, (1955) 219 F.(2d) 173 (Ind. law); Soderstrom v. Kungsholm 
Baking Co., (1951) 189 F.(2d) 1008; Benson v. Braun, (1956) 155 N.Y.S.(2d) 622. See also 
Southern Pacific Co. v. Bogert, (1919) 250 U.S. 483, 39 S. Ct. 533. Contra: Insurance 
Agency Co. v. Blossom, (1921) (Mo, App.) 231 S.W. 636 which said that injury resulting 
to the corporation was no barrier to the transfer of a majority interest made in good 
faith. 

87 Nelson v. Northland Life Ins. Co., (1936) 197 Minn. 151, 266 N.W. 857; Smith v. 
Gray, (1926) 50 Nev. 56, 250 P. 369; Levy v. American Beverage Corp., supra (Note 59); 
Adams v. Mid-West Chevrolet Corp., (1947) 198 Okla. 461, 179 P.(2d) 147; Tryon v. 
Smith, (1951) 191 Ore. 172, 229 P.(2d) 251. For excellent discussions of the entire prob¬ 
lem, see Jennings, “Trading in Corporate Control/' 41 Calif. L. Rev. 1; Leech, “Trans¬ 
actions in Corporate Control/’ 104 U. Pa. L. Rev. 725. See also 40 Cornell L.Q. 786; 
“Controlling Stockholder Liable to Minority Stockholder for Profit from Sale of Stock/’ 
68 Harv. L. Rev. 1274; Polster, “Fiduciary Relationship in Sale of Controlling Stock 
Interest/’ 54 Mich. L. Rev. 399; 40 Va. L. Rev. 195. 

68 It has been held that in the absence of definite statutory limitations upon the 
power to impose restrictions, no restrictions, properly imposed, can be declared void 
unless palpably unreasonable. Brown v. Little, Brown & Co., (1929) 269 Mass. 102, 168 
N.E. 521. Also see Weissman v. Lincoln Corp., supra (Note 60), where the statute was 
held to authorize any reasonable restraint on transfer or alienation of shares. 



TRANSFER OF STOCK 939 

selves; (2) directly by the statute; and (3) by the corporation under 
power given to it by statute. 

Transfer of subscriptions. A subscriber who has become a stock¬ 
holder by the corporation’s acceptance of his subscription has the 
right to transfer his subscription even before any payment has been 
made on the contract, whether or not a certificate has been issued to 
him, unless the statute, the charter, or the agreement between the 
subscriber and the corporation provides to the contrary® 9 The assign¬ 
ment, in order to be effective, must be accepted by the corporation 
and recorded upon its books. 70 Until such acceptance and recording, 
the original subscriber continues to be liable for all calls made for the 
unpaid subscription. 71 Usually, if the transfer is made by an original 
subscriber who is an incorporator and signer of the articles of incor¬ 
poration, immediately after the corporation has received its charter, 
the acceptance by the corporation of the transferee as a subscriber in 
place of the original subscriber, is voted upon at the meeting of the 
incorporators and is recorded in the minutes of the meeting. The ac¬ 
ceptance may take place at any directors’ meeting. It is not essential, 
however, that the acceptance of a transferee in place of the original 
subscriber be made by formal action of the corporation, expressed in 
voting or otherwise. It may be implied from the acts and the course 
of conduct of the corporation, and the continuing recognition of the 
substitution of the transferee for the original subscriber. 72 

Right of stockholders to transfer shares before payment. Stock¬ 
holders may sell or transfer their stock even though the stock has not 
been paid for in full. (The one restriction in such a situation is that 
a shareholder in an insolvent corporation, with actual or implied 
knowledge of the insolvency, is not permitted to sell his shares to an 
insolvent or irresponsible person in order to escape liability on the 

69 Roosevelt v. Hamblin, (1908) 199 Mass. 127, 85 N.E. 98. 

70 For effect of unrecorded transfers, sec page 964 et seq., infra. 

71 Butts v. King, (1924) ioj Conn. 291, 125 A. 654. See also Webster v. Upton, (1875) 
91 U.S. 384; Campbell v. American Alkali Co., (1903) 125 F. 207; Geary, St. P. & 6. 
R.R. v. Bradbury Estate Co., (1918) 179 Cal. 46, 175 P. 457; Sigua Iron Co. v. Brown, 
(1902) 171 N.Y. 488, 64 N.E. 194; "Stockholders’ Liability Upon Unpaid or Watered 
Stock Subscriptions," 24 Tenn. L. Rev. 584. 

72 Butts v. King, supra (Note 71). 
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stock. 78 ) Title to the stock passes to the transferee at once and is not 
affected by the corporation’s subsequent acts of recognition or refusal 
of recognition respecting the transfer. 74 

Contractual restrictions on transfer of stock* Provisions in the 
charter, by-laws, or in the stock certificates themselves, restricting the 
transfer of stock, may be enforced as contracts between the corpora¬ 
tion and the stockholder. 7 "’ Inasmuch as the right of a stockholder to 
alienate his property involves public policy, the stockholder is not 
free to contract away his privilege to any extent that he chooses. The 
restrictions agreed upon by the stockholder, in order to be binding, 
must be reasonable, and they are strictly construed. 76 

Agreements restricting absolutely a sale or transfer, as distinguished 
from agreements merely imposing reasonable conditions precedent to 
transfer, will not be given effect. 77 

A distinction is sometimes drawn between restrictions imposed by 
charter and restrictions imposed upon an unwilling minority through 
the by-laws. Where, a by-law restriction has been adopted by the 
unanimous vote of stockholders, a reasonable restriction is usually 
upheld, particularly where the question arises among the original 
stockholders. 78 Even if a restriction is void when considered strictly 
as a by-law, it may be enforceable as an agreement entered into be¬ 
tween the interested parties. 79 

The following contractual restrictions have been declared valid: 

A by-law provision that all shares of stock are freely assignable, 

73 Banta v. Hubbell, (1912) 167 Mo. App. 38, 150 S.W. 1089; Fletcher, Corporations, 
§6103, §6371. 

74 Manchester St. Ry. v. Williams, (1902) 71 N.H. 312, 52 A. 461; 14 G.J. §921. 

75 Vanucci v. Pedrini, (1932) 217 Cal. 138, 17 P.(2d) 706; Lawson v. Household Finance 
Corp., (1929) 17 Del. Ch. 1, 147 A. 312; New England Trust Co. v. Spaulding, (1941) 
310 Mass. 424, 38 N.E.(2d) 672; Penthouse Properties, Inc. v. 1158 Fifth Ave., (1939) 
256 App. Div. 685, 11 N.Y.S.(2d) 416. 

7 « In re Trilling and Montague, (1956) 140 F. Supp. 260; McDonald v. Farley 8 c 
Loetscher Mfg. Co., (1939) 226 Iowa 53, 283 N.W. 261; Guaranty Laundry Co. v. Pulliam, 
( 1 947 ) J 9 8 Okla. 667, 181 P.(2d) 1007; Citizens State Bank v. O’Leary, (1942) 140 Tex. 
305, 167 S.W.(2d) 719; Pel ton v. Nevada Oil Co.. (1948) (Tex. Civ. App.) 209 S.W.(ad) 
6451 *3 Minn. L. Rev. 834. See also Allen v. Biltmore Tissue Corp., (1957) 2 N.Y.(ad) 
534,141 N.E.(2d) 812. 

77 in re Laun, (1911) 146 Wis. 252, j 31 N.W. 366. 

78 Krauss v. Kuechler, (1938) 300 Mass. 346, 15 N.E.(2d) 207; Weiland v. Hogan, 
(1913) 177 Mich. 626, 143 N.W. 599; In re Laun, supra (Note 77). 

70 Palmer v. Chamberlin, (1951) 191 F.(2d) 532; Krauss v. Kuechler, supra (Note 78); 
Weiland v. Hogan, supra (Note 78). 
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but that no owner shall sell to one who is not a stockholder without 
first offering the stock for sale to other stockholders. 80 

A by-law provision requiring stockholders to offer their stock to 
other stockholders at par value plus 10 per cent before selling to 
others. 81 

A provision in the certificate of stock, or the charter, that shares 
will not be transferred until all debts to the corporation from the 
record holder are paid. 82 

A contract between stockholders whereby they take out life in¬ 
surance payable to a trust fund, so that if one dies, the stock shall 
be turned over to the surviving stockholders, or to the corporation, 
and paid for out of the insurance. 83 

A provision in the articles of incorporation requiring new stock¬ 
holders to be approved by two directors. 84 

These contractual restrictions have been declared invalid: 

A by-law giving directors the right to refuse a transfer of stock by 
one stockholder to another. 85 

A provision in the certificate that stock may be transferred only 
to persons approved by the directors. 80 

A by-law prohibiting the transfer of stock certificates except to 
the corporation. 87 

An agreement that no stockholder could buy or sell any stock 
without the written consent of all the stockholders unless the sale 
was made between the stockholders themselves. 88 


fiODeardon v. Deardon, (1948) 360 Pa. 255, 61 A.(2d) 348; In re Garvin’s Estate, (1939) 
335 Pa. 542, 6 A. (2d) 796; Rychwalski v. Milwaukee Candy Co., (1931) 205 Wis. 193, 
236 N.W. 131. Sec also Lewis v. H. P. Hood & Sons, Inc., (1954) 331 Mass. 670, 121 
N.E.(2d) 850; "When Restrictions on the Alienation of Stock Are Valid," 34 Neb. L. 
Rev. 717. 

81 Evans v. Dennis, (1948) 203 Ga. 232, 46 S.E.(ad) 122. 

82 Elson v. Schmidt, (1941) 140 Neb. 646, 1 N.W.(2d) 314. 

83 Bohnsack v. Detroit Trust Co., (1940) 292 Mich. 167, 290 N.W. 367; Welchman v. 
Koschwitz, (1952) 21 N.J. Super. 304, 91 A.(2d) 169; Greater N.Y. Carpet House, Inc. v. 
Herschmann, (1940) 258 App. Div. 649, 17 N.Y.S.(2d) 483. 

84 Mason v. Mallard Telephone Co., (1932) 213 Iowa 1076, 240 N.W. 671. 

85 Morris v. Hussong Dyeing Mach. Co., (1913) 81 N.J. Eq. 256, 86 A. 1026. 

86 Douglas v. Aurora Daily News Co., (1911) 160 Ill. App. 506. 

8T Steele v. Farmers’ and Merchants' Mut. Tel. Ass’n, (1915) 95 Kan. 580, 148 P. 661; 
Herring v. Ruskin Co-operative Ass’n, (1899) (Tenn. Ch. App.) 52 S.W. 327. 

88 People ex rel. Malcolm v. Lake Sand Corp., (1929) 251 Ill. App. 499. 
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A by-law declaring invalid a sale of stock to a competitor. 89 
A by-law giving the directors the power to refuse a transfer for 
any reason. 90 

Under the Uniform Stock Transfer Act stock may be transferred 
without restriction unless the restriction is stated on the stock certifi¬ 
cate. 9 ’ Thus a resolution placing restrictions on transfers which is 
not printed on the certificates themselves will not be enforced. 02 
Where a restrictive resolution or by-law is not printed on the certifi¬ 
cates, the corporation is not justified in refusing to transfer on its 
books stock purchased in violation of the resolution, whether or not 
the restriction is reasonable, 03 and even though the transferee had 
notice of it. 94 

Corporation’s option to purchase. The most common con¬ 
tractual restriction is that which requires a stockholder to give the 
corporation a first option to purchase its stock if the stockholder desires 
to sell it. Such restrictions have, as a general rule, been upheld as valid 
restraints upon alienation 90 and not violative of public policy. 90 To be 
valid the restriction must give the stockholder the right to dispose of 

K0 Kretzer v. Cole Bros. Lightning Rod Go., (191O) 193 Mo. App. 99, 191 S.W. 10GG. 
It was held that such a provision might have been valid had it been expressly authorized 
by charter. 

90 Pet re v. Bruce, (1928) 157 Tenn. 131, 7 S.W.(2d) 43. 

in Wcissman v. Lincoln Corp., supra (Note Go); Weber v. Lane, (194G) 315 Mich. 678, 
24 N.W.(ad) 418; Costello v. Farrell, (1951) 234 Minn. 453, 48 N.W.(2d) 557. See also 
“Restraints on Alienation of Stock Certificates,” 8 U. Fla. L. Rev. 321; “.Stock Liens 
and Transfer Restrictions Under the Uniform Stock Transfer Act.” 10 Rocky Mr. L. 
Rev. 117; “Uniform Stock Transfer Act—Effect of Notice of Restriction on Transfer,” 
8 Vand. L. Rev. G40. 

In Doss v. Yingling, supra (Note 28), a restriction was held to be binding on the 
president of the corporation, although it was not printed on the certificate he received 
after adoption of the Act. 

92 See also Larson v. Superior Auto Parts, Inc., (1956) 270 Wis. 613, 72 N.W.(2d) 316. 

93 Age Publishing Co. v. Becker, (1943) 110 Colo. 319, 134 P.(2d) 205. 

94 Sorrick v. Consolidated Tel. Co., (1954) 340 Mich. 463, 65 N.W.(2d) 713. 

00 Warner 8c Swasey Co. v. Rusterholz, (1941) 41 F. Supp. 498; Lawson v. Household 
Finance Corp., supra (Note 75); McDonald v. Farley 8c Loetschcr Co., supra (Note 76); 
Albert E. Touchet, Inc. v. Touchet, (1928) 2G4 Mass. 499, 163 N.E. 184; Model Clothing 
House v. Dickinson, (1920) M 6 Minn. 3G7, 178 N.W. 957; Peets v. Manhassef Civil En¬ 
gineers, (194G) G8 N.Y.S.(2d) 338; Wright v. Iredell Tel. Co., (19*1) 182 N.C. 308, 108 
S.E. 744; First Nat l Bank v. Shanks, (1947) (Ohio Com. Pleas) 73 N.F..(2d) 93; 52 Harv. 
L. Rev. 850; 23 Minn. L. Rev. 834. 

06 In re Trilling and Montague, supra (Note 76); Kromer v. Koepge, (1952) 118 F. 
Supp. 571, aff’d (1953) 210 F.(2d) 655; State v. Sho-Me Power Cooperative, (1947) 356 
Mo. 832, 204 S.W.(ad) 276; Allen v. Biltmore Tissue Corp., (1957) 2 N.Y.ted) 534, 141 
N.E.(2d) 812; Wright v. Iredell Tel. Co., supra (Note 95). 
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his stock to others, should the corporation decline to purchase the stock 
when it is offered at the price agreed upon. Where the corporation 
alone lias the option to purchase, the corporation must have power 
to hold its own stock, and, if necessary, must have a surplus available 
with which to purchase the stock. 97 

The courts differ as to the validity of a by-law providing that stock¬ 
holders must offer their stock to the corporation and other stock¬ 
holders before selling it to outsiders, if the statute and the charter 
make no provision for the passage of such a by-law. Some courts 
have held a by-law passed for this purpose to be invalid, while others 
have held it to be valid. 98 In many cases, the courts have not con¬ 
sidered whether or not the by-law is technically valid, but have up¬ 
held the restriction where it appeared on the stock certificate, on the 
ground that it became a part of the contract between the corporation 
and the stockholder. 09 An amendment of the by-laws to make all sub¬ 
sequent transfers subject to the restriction has no force unless printed 
on the face of the certificate. 100 The provisions of a consent decree su¬ 
persede by-law restrictions on the transfer of stock. 101 

A sale or transfer made in violation of a valid provision giving 
the corporation a prior option to purchase, is void. 102 But directors 
may waive a by-law provision requiring that the stock be offered to 
the corporation before sale, 103 and a majority stockholder may vote 
his stock to prevent the corporation from making a purchase of stock 
under such a by-law provision. 104 When the by-law requirement has 
not been observed over a period of years, a transfer not in compliance 

O’Gara v. Maguire, Inc., (1919) 259 F. 935; Grasselli Chemical Co. v. Aetna Ex¬ 
plosives Co., (1918) 258 F. 66; Mancini v. Patrizi, (1927) 87 Cal. App. 435, 262 P. 375; 
Ruck v. Ross, (1896) 68 Conn. 29, 35 A. 763; Fitzpatrick v. McGregor, (1909) 133 Ga. 
332, 65 S.E. 859. 

OS Invalid: Brinkerhoff-Farris Trust & Sav. Co. v. Home Lumber Co., (1893) 118 Mo. 
447, 24 S.W. 129; First Nat'l Bank v. Shanks, supra (Note 95). 

Valid: Sterling Loan & Inv. Co. v. Litel, (1924) 75 Colo. 34, 223 P. 753; Evans v. 
Dennis, (1948) 203 Ca. 232, 46 S.E.(2<1) 122; Nicholson v. Franklin Brewing Co., (1910) 
82 Ohio St. 94, 91 N.E. 991. 

00 New England Trust Co. v. Abbott, (1894) 162 Mass. 148, 38 N.E. 432; Hassel v. 
Pohle, (1925) 214 App. Div. 654, 212 N.Y. $upp. 561; First Natl Bank v. Shanks, supra 
(Note 95). 

100 peets v. Manhasset Civil Engineers, supra (Note 95). 

101 Weber v. Lane, (1946) 315 Mich. 678, 24 N.W.(2d) 418. 

102 Hassel v. Pohle, supra (Note 99). 

108 Blabon v. Hay, (1929) 269 Mass. 401,169 N.E. 268. 

104 Kentucky Package Store v. Checani, (1954) 331 Mass. 125, 117 N.E.(sd) 139. 
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with it may be upheld on the ground that the requirement is 
waived. 103 

Transfers by indebted stockholders. A corporation has no lien 
on its shares of stock because of any indebtedness of the stockholder, 
in the absence of any statute, charter, or by-law creating such lien. 106 
Stock standing in the name of a stockholder may be impressed, how¬ 
ever, with a lien either by statute or by contract, in favor of the corpo¬ 
ration, for debts owing to it. 107 Even if such a lien is created, the 
stockholder has a right to assign his shares subject to the lien. 100 How¬ 
ever, limitations on the power of the stockholder to transfer his stock, 
where he is indebted to the corporation, have been upheld as con¬ 
tractual restrictions, where such a provision was incorporated in the 
charter 109 or in the by-laws of the corporation. 110 Such restrictions 
are also specifically provided by the statute in some states. Under the 
Uniform Stock Transfer Act, there can be no lien in favor of the 
corporation unless the right of the corporation to the lien is stated 
on the certificate. 

If the owner of the stock transfers it to a bona fide holder who has 
no notice of the lien of the corporation, the latter cannot refuse to 
transfer the stock to the name of the transferee. 111 The courts are not 
in agreement as to what constitutes notice to the transferee. It has 
been held that the purchaser of shares is chargeable with notice of 
liens created under the statute or charter, but not with those arising 

105 Pomeroy v. Wesiaway, (1947) N.Y. Misc. 307, 70 N.Y.S.(2d) 449; Elliott v. Lind- 
quist, (1947) 356 Pa. 385, 52 A.(2d) 180. 

106 Central Sav. Bank v. Smith, (1908) 43 Colo. 90, 95 P. 307; Damron v. Denny, (1919) 
149 Ga. 280, 99 S.E. 851; Iowa-Missouri Grain Co. v. Powers, (1923) (Iowa) 191 N.W. 
363; Gemmell v. Davis, (1892) 75 Md. 546, 23 A. 1032; Boyd v. Redd, (1897) 120 N.C. 
335, 27 N.E. 35. 

107 Bank of Searcy v. Merchants’ Grocer Co., (1916) 123 Ark. 403, 185 S.W. 806; Sproul 
v. Standard Plate Glass Co., (1902) 201 Pa. 103, 50 A. 1003; First State Bank v. First 
Nat ’1 Bank, (1912) (Tex. Civ. App.) 145 S.W. 691; United Cigarette Mach. Co. v. Brown, 
(1916) 119 Va. 813, 89 S.E. 850. 

108 Milner v. Brewer-Monaghan Mercantile Co., (1916) (Tex. Civ. App.) 188 S.W. 49. 

100 Gibbs v. Long Island Bank, (1894) 83 Hun (N.Y.) 92, 31 N.Y. Supp. 406. 

no Costello v. Portsmouth Brewing C.o„ (1898) 69 N.H. 405, 43 A. 640. 

in See Kress v. Tooker-Jordan Corp., (1930) 103 Cal. App. 275, 284 P. 685. Unless the 
corporation has waived or surrendered its lien, or estopped itself from asserting it, the 
lien is valid and superior to the rights of any purchaser or pledgee of the stock who 
has not presented his stock certificates to the corporation, and who has not had the 
transfer recorded on its books or new certificates issued to him, showing his ownership 
or lien before the indebtedness of the record holder to the corporation accrued. Benson 
Lumber Co. v. Thornton, (1932) 185 Minn. 230, 240 N.W. 651. 
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under the by-laws of the corporation or under the custom of dealing 
between the corporation and its stockholders. 112 Notice of the lien 
imposed by a by-law must appear on the face of the certificate. 113 
Actual knowledge of one provision of the by-laws which bears no 
relation to the by-law imposing the lien, does not constitute con¬ 
structive notice of the by-law. 114 But a notation on the face of the 
stock certificate of the existence of a lien has been held sufficient 
notice to a purchaser to put him on inquiry. 116 

Statutory restrictions on transfers. The legislature may, by 
statute, impose limitations upon the power to transfer. It may also 
authorize the corporation to place restrictions upon this power. The 
power to restrict the right of alienation must, however, be given to 
the corporation in express terms, 118 and any restriction will be strictly 
construed. 

Stockholders who become such prior to the enactment of a re¬ 
stricting statute are not bound by it, for the power to transfer is an 
existing right that cannot be subsequently impaired. 117 

Corporate regulation of transfers. Regulation by the corpora¬ 
tion of the method of transferring stock must be distinguished from 
a restriction upon the power of alienation. As has already been stated, 
the power to restrict must be given in express terms. 118 The power to 
regulate, however, may be derived from the general authority to gov¬ 
ern the corporate affairs. The regulations must be lawful and reason¬ 
able. 110 Among the restrictive provisions most commonly found are: 
that stock is transferable only on the books of the corporation; 120 that 


112 Bankers' Trust Co. v. McCloy, (1913) 109 Ark. 160, 159 S.W. 205. 

ns Bank of Culloden v. Bank of Forsyth, (1904) 120 Ga. 575, 48 S.E. 226. 

A provision on the face of the stock certificate that the stock is transferable only on 
the company's books in accordance with the by laws is not sufficient notice to a trans¬ 
feree of the existence of a Hen imposed by the by-laws. Chandler v. Blanke Tea Sc 
Coffee Co., (1914) 183 Mo. App.91, 1(55 S.W. 819. 

114 Iowa-Missouri Grain Co. v. Powers, (1924) 198 Iowa 208, 196 N.W. 979. 

115 Bank of Culloden v. Bank of Forsyth, supra (Note 113). 

116 Howe v. Roberts, supra (Note 57). Manufacturers' Trust Co. v. Bank of Yorktown, 
( 1935 ) *56 N.Y. Misc. 793 » 282 N.Y. Supp. 507. 

117 In re W. W. Mills Co., (1908) 162 F. 42, 54. 

116 Howe v. Roberts, supra (Note 57). 

11® If regulations are unlawful or unreasonable, the transferee may compel the cor¬ 
poration to transfer the shares to his name and issue a certificate to him. State ex rel. 
Hyland v. Superior Service Laundries, Inc., (1930) 158 Wash. 1, 290 P. 427. 

120 See page 963 et scq. 
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the books of transfer be closed for a prescribed period of time prior 
to annual stockholders’ meetings and prior to dividend days. 121 

Method of transfer. Any means whereby one person is divested 
of ownership of stock and another person acquires such ownership is 
a transfer. 122 Such a change of ownership, in the absence of any statu¬ 
tory or charter provision to the contrary, may be effected by any of the 
several modes of transfer of ordinary personal property. 123 

The Uniform Stock Transfer Act, adopted in all states 124 and 
Hawaii, makes uniform the method of transferring title to stock 
certificates issued after the effective date of the Act. The Act provides: 

Title to a certificate and to the shares represented thereby can be trans¬ 
ferred only, 

(a) By delivery of the certificate indorsed either in blank or to a speci¬ 
fied person by the person appearing by the certificate to be the owner of 
the shares represented thereby; or 

(b) By delivery of the certificate and a separate document containing a 
written assignment of the certificate or a power of attorney to sell, assign 
or transfer the same or the shares represented thereby, signed by the per¬ 
son appearing by the certificate to be the owner of the shares represented 
thereby. Such assignment or power of attorney may be either in blank or 
to a specified person. 

The provisions of this section shall be applicable although the charter or 
articles of incorporation or code of regulations or by-laws of the corpora¬ 
tion issuing the certificate and the certificate itself provide that the shares 
represented thereby shall be transferable only on the books of the cor¬ 
poration or shall be registered by a registrar or transferred by a transfer 
agent. 

After execution and delivery of the instruments, they are presented 
to the corporation with a request to transfer, the old certificate is 
surrendered and cancelled, a new certificate is issued to the transferee, 
and the stock is registered in his name. Transfer on the books of the 
corporation, at the request of the record owner, takes from him all 

121 See page 1156. 

122 Wallach v. Stein, (1927) 103 N.J. 470, 136 A. 209. 

123 Cliffs Corp. v. United States, (1939) 103 F.(2d) 77; Crocker v. Crocker, (1927) 84 
Cal. App. 114, 257 P. 611; Young v. New Pedrara Onyx Co., (1920) 48 Cal. App. 1, 192 
P * 55 ' 

124 The Uniform Commercial Code applies to all transfers in Pennsylvania after 
June 30, 1954, in Massachusetts after September 30, 1958, and in Kentucky after June 
30, i960. 
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right, title, and interest in the stock thus transferred, and places it 
beyond his control. The corporation can no longer recognize his con¬ 
trol of the stock. 125 

What law governs the transfer. Where the assignment of the 
certificate of stock is made in one jurisdiction, and the transaction is 
recorded on the corporate books in another, the question arises as to 
which laws will determine the validity of the transfer. The following 
rules have been laid down by the courts: 

1. The rights, duties, and obligations of the holder of the certificate 
and of the corporation, and of the stockholders among themselves, are 
determined by the laws of the corporation’s domicile. 128 

2 . The question of who is the owner of the certificate of stock 
depends upon the law of the jurisdiction in which the certificate is 
located at the time of transfer, and in the absence of any statute, the 
stock and certificates are so merged that title to the stock follows the 
title to the certificate. 127 

Necessity for delivery. As a general principle, it may be said that 
delivery of the stock certificate is essential to effect a transfer. 128 How¬ 
ever, the delivery may be constructive without any actual change of 
custody. 128 Actual delivery may be dispensed with where a transfer 
is recorded on the books of the corporation. 180 However, if the statute 

125 Copeland v. Craig, (1940) 193 S.C. 484, 8 S.E.(2d) 8r,8. 

120 pilger v. United States Steel Corp., (1928) 102 N.J. Eq. 506, 141 A. 737; Maya Cor¬ 
poration v. Smith, (1940) 240 Ala. 371, 199 So. 549. 

127 Direction der Disconto-Gesellschaft v. U.S. Steel Co., (1925) 267 U.S. 22, 45 S. Ct. 
207; See also Hunt v. Drug, supra (Note 46). 

i 2 «In re Broomhall, Killoughc 8c Co., (1930) 47 F.(2d) 948; Rowell v. Fincher, (1925) 
33 Ga. App. 506, 126 S.E. 886. See, however, Young v. New Pedrara Onyx Co., supra 
(Note 123), and Lecdham v. Leedham, (1934) 218 Iowa 767, 254 N.W. 61, in which it was 
held that, as between the parties, delivery is not essential to the passing of title. To the 
same effect, Hoffman v. Commissioner of Internal Revenue, (1934) 71 F.(2d) 929. In this 
case, sale without delivery constituted a transfer for federal income tax purposes. 

Merely indorsing an assignment without delivering the certificate does not effect a 
gift of the stock. Gray v. Doubikin, (1915) 188 Mo. App. 667, 176 S.W. 514. See also 
White v. White, (1929) 229 Ky. 666, 17 S.W.(2d) 733. For federal income tax purposes 
a transfer of stock on the books of the company constituted a delivery of the shares, 
and was therefore a valid gift. Marshall v. Commissioner, (1932) 57 F.(2d) 633. 

129 Where stock was transferred by written assignment, but no certificate had been 
issued cither to the record holder or to the transferee, it was held that the transfer was 
valid, and that delivery of a certificate of stock was not necessary. Allen v. Williams, 
(1918) 212 Ill. App. 114. 

180 Thomas v. Thomas, (1921) 70 Colo. 29, 197 P. 243. A gift so made cannot be re¬ 
tracted. Chicago Title 8c Trust Co. v. Ward, (1928) 332 Ill. 126, 163 N.E. 319. 
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requires delivery of the certificate, a mere transfer on the corporate 
books without delivery would not be sufficient. 181 

Delivery of a separate written transfer has also been held to be 
sufficient without the delivery of the certificate of stock itself, where 
the certificate was not in the possession of the transferor. 132 

Necessity for assignment. In addition to delivery of the stock 
certificate, 133 a written assignment is generally necessary to transfer 
legal title to stock. It has been held, however, that if the circumstances 
of the delivery indicate an intent to assign, the written assignment is 
not necessary. 134 In some cases, it has been held that while mere de¬ 
livery without a written assignment is insufficient to pass legal title, 
such delivery passes to the holder an equitable title to the stock, 
which may be changed into a legal title by action against the corpora¬ 
tion and the original holder to compel a transfer on the corporate 
books. 135 The equitable assignee, however, takes only such title as his 
assignor had. 136 

Delivery of an unindorsed stock certificate vests an equitable title 
in a pledgee, if delivery as a pledge is intended, and if no rights of 
creditors are involved. 137 

If no assignment is presented, the person requesting the corpora- 

Haynes v. Brown, (1907) 18 Okla. 389, 89 P. 1124. See also Witthoft v. Commercial 
Development 8c Inv. Co., (1928) 46 Idaho 313, 268 P. 31. 

132 Everitt v. Farmers’ 8 c Merchants’ Bank, (1908) 82 Neb. 191, 117 N.W. 401. The 
certificates in this case were actually in the possession of the corporation. 

133 In re Shelley’s Estate, supra (Note 40). See Coats v. Guaranty Bank 8c Trust Co., 
supra (Note 54); Pattberg v. Gott, (1928) 102 N.J. Eq. 371, 140 A. 795. 

Delivery of the certificate of stock without a written assignment has been held to 
constitute an equitable assignment of the stock. J. G. Wilson Corp. v. Cahill, (1929) 
152 Va. 108, 146 S.E. 274. 

See Butts v. King, supra (Note 71), with regard to the necessity for an assignment 
to transfer rights to subscribe. 

134 McGowin v. Dickson, (1913) 182 Ala. 161, 62 So. 685; Miller v. Silverman, (1928) 
247 N.Y. 447, 160 N.E. 910, mod. 221 App. Div. 697, 224 N.Y. Supp. 609. A gift of stock 
may be made by delivery of the certificate without an assignment. In re 35% Auto¬ 
mobile Supply Co., (1917) 247 F. 377; Cole v. Frazer, (1941) 208 Mich. 374, 299 N.W. 
113. 

135 See Massengale v. Hodgson, (1918) 148 Ga. 97, 95 S.E. 975. See also J. G. Wilson 
Corp. v. Cahill, supra (Note 133). 

136 Boston Safe Deposit 8c Trust Co. v. Adams, (1916) 224 Mass. 442, 113 N.E. 277. 

137 Dunscombe v. Crocker-Wheeler Elec. Mfg. Co., (1931) 232 App. Div. 137, 249 
N.Y. Supp. 223. A stockholder who pledges an unindorsed stock certificate with a 
broker, as margin security, is entitled, upon the broker's bankruptcy, to a return of 
the stock certificate from a bank with which it had been pledged by the broker, upon 
tender of the amount due the broker at the time of bankruptcy. Leonard v. Boston 
Five Cents Savings Bank, (1931) 278 Mass. 36, 179 N.E. 229. 
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tion to effect a transfer on its books must furnish some other proof 
of his title. 138 

Form of assignment. No particular form of assignment is re¬ 
quired as long as the instrument indicates an intent to transfer. 189 
An authorization to transfer stock on the books of the corporation, 
given to a trustee under a deed of trust, has been held sufficient. 140 

The assignment is generally indorsed on the stock certificate itself, 
although it may appear in a separate instrument, commonly called a 
stock power. 

Execution of assignment. The assignment should be signed on 
the line designated for that purpose. If the signature is placed else¬ 
where, the transfer agent should require evidence of the fact that the 
owner actually intended to indorse the certificate. 141 A typewritten or 
stamped signature is not acceptable, 142 although a signature written 
in pencil is entirely satisfactory. 143 The assignment need not be 
dated. 144 If an assignment is executed in any unusual manner, an in¬ 
vestigation should be made by the transfer agent prior to the transfer, 
inasmuch as it may be said that the corporation is put on notice to 
inquire. 145 Similarly, if any alteration or unusual notation appears on 
the assignment, an explanation should be required by the transfer 
agent. 140 

It is not necessary to fill in the name of the transferee on the as¬ 
signment, since an assignment in blank is recognized as a valid trans- 


138 Berl v. Virginia Production Co., (1933) 19 Del. Ch. 227, 166 A. 402. 

139 Holmes v. Holmes, (1923) 182 Wis. 163, 196 N.W. 248. 

140 Curtis v. Crossley, (1900) 59 N.J. Eq. 358, 45 A. 905. 

141 Treadwell v. Clark, (1907) 190 N.Y. 51, 82 N.E. 505. 

142 See Chester County Guaranty Trust & Safe Deposit Co. v. Securities Co., (1914) 
165 App. Div. 329, 150 N.Y. Supp. 1010. In this case, it was held that the use of a rub¬ 
ber stamp to affix a signature to an assignment was so unusual that the corporation 
should have taken every precaution to ascertain whether it was authorized. 

143 Meier v. Continental Nat’l Bank, (1924) 83 Ind. App. 109, 143 N.E. 377. 

144 Aspell v. Campbell, (1901) 64 App. Div. 393, 72 N.Y. Supp. 76. See also In re 
Pennsylvania R.R.’s Appeal, (1878) 86 Pa. St. 80, for the duty of a transfer agent to 
make inquiry where the dating is unusual. See, however. Rule 31, page 999. 

145 Where indorsements were pasted on the back of a certificate, and some of them 
were not witnessed, the transfers were held to be so unusual as to put an intending 
purchaser on inquiry. Treadwell v. Clark, (1902) 73 App. Div. 473, 77 N.Y. Supp. 350. 

146 See Citizen’s Nat’l Bank v. Santa Rita Hotel Co., (1927) 22 F.(2d) 524. See also 
Hill v. American Tel. & Tel., (1942) 37 N.Y.S.(2d) 957. A change in the name of the 
assignee may constitute a forgery. First Nat’l Bank v. Van Horn, (1927) (Tex. Civ. App.) 
2 S.W.(2d) 333. 
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fer of title. 147 The name of the transferee may be filled in by any one 
to whom the certificate with the blank assignment has been de¬ 
livered. 148 This power to fill in the blanks may be exercised by a 
bona fide holder of the certificate, even if it has been passed from 
hand to hand through successive deliveries. 148 Each holder has a right 
to fill in the blank if his interests require it, and to demand registra¬ 
tion upon the corporate books as owner. 150 Until fully executed by 
an actual transfer of the shares, the right continues, and not even the 
death of the party who gave the power terminates it. When a cer¬ 
tificate, assigned in blank, is presented to a corporation for transfer on 
the books, the corporation may assume that the person presenting it 
holds the certificate and assignment lawfully, and may transfer the 
stock to him. 151 However, the circumstances may be such as to put the 
corporation on inquiry, as where the assignment is made to a person 
as trustee. 152 

Genuineness of signature. To satisfy itself of the genuineness of the 
signature on the assignment, the corporation should do one of the 
following things before it transfers the stock: 

1. Require the assignor to appear before the corporate officers, 
identify himself, and acknowledge the assignment: 153 or 

2. Require the signature to be guaranteed by a person of responsi¬ 
bility who is familiar with the assignor’s signature. 

For practical reasons, the second method is generally employed. It 
is customary to require the signature to be guaranteed by a member 


1^7 Patterson v. Fitzpatrick McElroy Co., (1927) 247 Ill. App. 81; Pilger v. U.S. Steel 
Corp., (1928) 102 N.J. Ecj. 506, 141 A. 737. 

1 48 Direction der Disconto-Gesellschaft v. U. S. Steel Corp., supra (Note 127). The 
purchaser may fill in a name other than his own. Johnston v. Laflin, (1881) 103 U.S. 
532. The assignment takes effect on the date it is executed, and not on the date when 
the blanks are filled in. Bridgeport Bank v. N. Y. & N. H. R.R., (1861) 30 Conn. 231. 

149 Hogg v. Eckhardt, (1931) 343 Ill. 246, 175 N.E. 382. 

150 Ibid. 

151 The holder of a certificate, a blank assignment thereof, and an irrevocable power 
of attorney to record the transfer, executed by the apparent owner of the certificate, 
has the right to such title as will prevent the real owner from asserting any claim to the 
certificate as against one who purchases the stock from the holder. Mitchell v. Boyer, 
(1914) 160 App. Div. 565, 145 N.Y. Supp. 715 

152 West v. Tintic Standard Mining Co., (1928) 71 Utah 158, 263 P. 490. 

153 See Walker v. Pennsylvania Co. for Insurance, (1919) 263 Pa. 480, 106 A. 795. In 
this case, the instrument forged was a power of attorney stating that the certificates 
had been sold and assigned to the forger. 
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of a local stock exchange or by a bank or trust company. It is well to 
have the words “signature guaranteed” appear on the guaranty. 
However, this is not a prerequisite, and the guarantor may merely 
sign his name under the signature of the owner of the stock. 164 The 
mere witnessing of a signature is deemed to be a guaranty of its gen¬ 
uineness. 155 The guaranty of the signature of the transferor is not a 
warranty of the genuineness of the certificate itself or of the genuine¬ 
ness of the signature of the issuer. 156 The guaranty implies that the 
signature on the assignment is genuine, and that the person signing 
it is the individual in whose name the stock stands. 157 If the assign¬ 
ment is executed in behalf of a corporation, the guaranty is also 
construed to imply that the person signing the name of the corpora¬ 
tion had authority to do so. 156 A guaranty of the signature on an as¬ 
signment does not lose its efficacy after the first transfer. It continues 
in full force and effect even if the certificate is passed from hand to 
hand in successive transfers. 15 " 

A stockholder’s name, signed on the assignment of the stock cer¬ 
tificate at the request and command of and in the presence of the 
stockholder, is as genuine a signature as if placed upon the assign¬ 
ment by the stockholder personally; the corporation cannot be held 
for cancelling a certificate so assigned and issuing a new certificate in 
the name of the new stockholder. 160 

Liability for forged transfers. It is a fundamental principle of 
law that a person cannot be deprived of his property without his 
assent or his negligence, except by legal process. 181 If a certificate of 
stock is transferred under a forged assignment, the true owner is not 
deprived of his title to the stock even if the certificate has passed into 

1*4 Sec Jennie Clarkson Home for Children v. Missouri, K. & T. Ry., (1905) 182 
N.Y. 47, 74 N.E. 571, where it was held that the mere witnessing of a signature on a 
power of attorney was a guaranty of the genuineness of the signature. 

155 ibid. 

156 Appenzellar v. McCall, (1934) 150 N.Y. Misc, 897, 270 N.Y. Supp. 748. 

157 See Note 154. 

158 ibid. 

159 Bassett v. Perkins, (1909) 65 N.Y. Misc. 103, 119 N.Y. Supp. 354. 

169 Coats v. Guaranty Bank and Trust Co., supra (Note 54). 

191 U.S. Fidelity & Guaranty Co. v. Newburger, supra (Note 47). The true owner 
may be estopped from setting up his title where he conferred the indicia of ownership 
or apparent authority to transfer upon the person who diverted the security. Hall v. 
Wagner, (1906) 111 App. Div. 70, 97 N.Y. Supp. 570. See also Robinson v. Goldfield 
Merger Mines Co., (1922) 46 Nev. 291, 206 P. 399. 
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the hands of an innocent third party. 162 He may recover the certificate 
from the transferee, or he may join the transferee in an action against 
the corporation to compel the recognition of his title. 163 A person who 
applies to the corporation for registry of a transfer on a forged as¬ 
signment may not retain the stock. He merely has a claim against his 
transferor. 

If the corporation cancels the old certificate transferred upon a 
forged assignment and issues a new certificate, a bona fide purchaser 
of the new certificate is protected. 164 The corporation may, therefore, 
be compelled to recognize the rights of bona fide holders of the new 
certificate, as well as the rights of the owner of the old certificate. 165 

Persons entitled to be recognized as stockholders may either bring 
an action against the corporation in equity to compel the recognition 
of their title, 186 or they may sue the corporation for damages. 167 The 
corporation’s liability attaches even if it has exercised care in effecting 
the transfer. 168 To protect itself against the possibility of having to 
recognize the claims of more than one person to the same share of 
stock, the corporation should always require that the signature on 
the assignment be guaranteed. 

Corporation’s right to reimbursement. Under the established 
principles of equity, a loss must be borne by the person through 


162 National Surety Co. v. Indemnity Ins. Co., supra (Note 39); Donaghue v. Di- 
Giorgio Fruit Corp., (1928) 225 App. Div. 81, 232 N.Y. Supp. 178. Where, however, 
the one dealing with the apparent owner has notice of the rights of the true owner, he 
can acquire no better title to the stock than the apparent owner can transfer. First 
Nat’l Bank v. Kerr, (1920) (Tex. Civ. App.) 225 S.W. 1106. 

instate ex rel. Louisiana State Bank v. Bank of Baton Rouge, (1910) 125 La. 138, 51 
So. 95. See also Pierpoint v. Hoyt, (1932) 260 N.Y. 26, 182 N.E. 235, holding that a con¬ 
version of the stock certificate, whether indorsed or not, is a conversion of the stock 
itself; also U.S. Fidelity & Guaranty Co. v. Ncwburger, supra (Note 47). Several courts 
have held that conversion of an unindorsed certificate is not a conversion of the stock 
itself. See Daggett v. Davis, (1884) 53 Mich. 35, 18 N.W. 548; Davidson v. Atmar, (1922) 
(Tex. Civ. App.) 243 S.W. 662; Pardee v. Nelson, (1922) 59 Utah 497, 205 P. 332. 

194 Rand v. Hercules Powder Co., (1927) 129 N.Y. Misc. 891, 223 N.Y. Supp. 383. 

See Note 162. 

106 Westminster Nat’l Bank v. New England Elec. Works, (1916) 73 N.H. 465, 62 A. 
971; Morris v. Hussong Dyeing Mach. Co., (1913) 81 N.Y. Eq. 256, 86 A. 1026. 

167 Geyser-Marion Gold Mining Co. v. Stark, (1901) 106 F. 558. See also Moore v. 
Truitt, (1924) 97 Okla. 288, 223 P. 708; Fiala v. Connecticut Elec. Serv. Co., (1932) 114 
Conn. 172, 158 A. 211; Pierpoint v. Farnum, (1931) 234 App. Div. 205, 254 N.Y. Supp. 
758. 

168 Fiala v. Connecticut Elec. Serv. Co., supra (Note 167). But see Citizen's Nat'l Bank 
v. Santa Rita Hotel Co., supra (Note 146). 
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whose negligence it was occasioned. 169 Accordingly, if a corporation 
is held liable for a forged transfer, it may seek reimbursement from 
the person who guaranteed the signature on the assignment, 170 and 
from the person who presented the certificate for transfer. 171 Even 
if the person who presented the certificate of stock was himself mis¬ 
led, he will nevertheless be liable to the corporation, on the theory 
that, in presenting the assignment, he warranted that he was en¬ 
titled to a new certificate. 172 It has been held, however, that if the 
corporation was negligent in not detecting the forgery, or if it knew 
of the unlawfulness of the transfer, the person presenting the cer¬ 
tificate would be absolved from liability. 173 

Power of attorney* The power of attorney is merely an authoriza¬ 
tion to record the transfer on the books of the corporation. 174 It is 
customary for the transferor to execute the power of attorney in 
blank. Any bona fide holder into whose hands the certificate of stock, 
accompanied by an irrevocable power of attorney, may pass, may fill 
in the blank power and demand that the transfer be recorded. 175 De¬ 
mand for registration 176 should be made upon the officer or employee 
of the corporation who has apparent authority to record transfers. It 
has been held that application to the person in charge of the office of 
the corporation is sufficient, regardless of what office that person may 
hold. 177 Generally the transfer officer actually performing the details 


ifl» Phillips v. Citizens’ Nat’l Rank, (1929) (Tex. Comm. App.), 15 S.W.(ad) 550. 

170 Rosier v. General Gas 8c Elec. Corp., (1932) 142 Misc. 596, 255 N.Y. Supp. 342. 
See also Prince v. Childs, supra (Note 50). 

171 Lake Superior Corp. v. Rebre, (1917) 65 Pa. Super. 379. 

172 Boston & Albany R.R. v. Richardson, (1883) 135 Mass. 473. 

173 The negligence must be the proximate cause of the loss. Phillips v. Citizens' Nat'l 
Bank, supra (Note 169). In the absence of fraud or collusion on the part of the cor¬ 
poration, the latter, by transferring stock on its books, does not guarantee the vendor's 
title and become liable therefor to the vendee. Nutting v. Thomason, (1872) 46 Ga. 34. 

174 Theoretically, title to the stock should be transferred on the books by the holder, 
in the absence of any contrary regulation. Shirley Farmers’ Grain Sc Coal Co. v. Doug¬ 
lass, (1906) 130 Ill. App. 285. It has been held that if the by-laws or a notation on the 
stock certificate itself prescribes who shall record the transfer, that method must be 
followed. Kjellman v. Scandia Fish Co., (1906) 128 111 . App. 544. 

175 Morris v. Hussong Dyeing Mach. Co., supra (Note 166). 

176 Demand for registration is usually made by the transferee. The transferor, how¬ 
ever, has a similar right to demand a transfer on the books to the purchaser's name, 
and should enforce that right in order to avoid liability for any assessments which 
may be made upon stockholders of record. See Richards v. Robin, (1916) 175 App. Div. 
296, 162 N.Y. Supp. 12. 

177 See Hight v. Farmers’ Grain Co., (1919) 214 Ill. App. 195. A demand is necessary 
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of recording the transfer and acting as attorney in fact for the trans¬ 
feror fills in the blank with his own name.”" If the power of attorney 
is filled in with the name of some person other than the transfer of¬ 
ficer, a power of substitution is given to him to permit such person, 
in turn, to designate the transfer officer to record the transfer. The 
power of substitution is usually a clause contained in the power of 
attorney, itself. 

Authority to transfer—in general. A corporation is the trustee 
for its stockholders and is bound to exercise sufficient care and vigi¬ 
lance to prevent them from being injured by unauthorized transfers 
of their stock. 179 It is legally liable for every unauthorized transfer, 
to the same extent as in the case of transfers on forged assignments. 180 
Before recording a transfer, therefore, the corporation should make 
sure not only that the signature on the assignment and power of 
attorney is genuine, but also that the person executing these instru¬ 
ments had authority to do so. 181 If the circumstances attendant upon 
a transfer are such as to put the corporation on inquiry, the corpora¬ 
tion is deemed to have notice of all that an inquiry would reveal. 182 

Questions concerning the authority of the transferor arise most 
commonly in the case of transfers by: (1) agents; (2) corporations 
and associations; (3) joint tenants; (4) married women; (5) pledgees; 
and (6) fiduciaries, such as executors, administrators, guardians, and 
trustees. Each of these individual classes of transferors will be con¬ 
sidered separately. 

before commencing action for refusal lo transfer. A demand made upon the manager 
on the street in front of his office was held to be sufficient, where the stockholder had 
previously made a demand for transfer upon the secretary, had been refused, and had 
been referred to the manager. Dooley v. Gladiator Consol. Gold Mines & Mining Co,, 
(1906) 134 Iowa 468, 109 N.W. 864. 

178 Filling in the name is not necessary, and, in actual practice, many corporations 
and transfer agents leave it blank. 

179 Geyser-Marion Gold Mining Co. v. Stark, supra (Note 167). See also Seymour v. 
Nat’l Biscuit Co., (1939) 107 F.(2d) 58, cert, denied, 309 U.S. 665, 60 S. Ct. 590; Clark 
8 c Wilson Lumber Co. v. McAllister, (1939) 101 F.(gd) 709; Kentucky Util. Co. v. Skaggs, 
(1943) *93 Ky. 622, 169 S.W.(2d) 808. 

iso See page 951. See also Geyser-Marion Gold-Mining Co. v. Stark, supra (Note 167); 
Hunt v. Drug Inc., supra (Note 46). Compare 24 Wash. U.L.Q. 604. 

181 Aronson v. Bank of America Nat'l Trust Sc Sav. Ass f n, (1941) 42 Cal. App.(ad) 710, 
109 P.(ad) 1001; Baker v. Atlantic Coast Line R.R., (1917) 173 N.C. 365, 92 S.E. 170. 

182 Baker v. Atlantic Coast Line R.R., supra (Note 181). See also West v. American 
Tel. Sc Tel. Co., (1939) 108 F.(2d) 347, rev’d on other grounds, (1940) 311 U.S. 223, 61 S. 
Ct. 179. But see Hiller v. American Tel. 8c Tel. Co., (1949) 324 Mass. 24, 84 N,E.(2d) 
S4»- 
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Transfers by agents. The owner of stock cannot be deprived of 
his property through a transfer by an agent if the transfer is not 
within the actual or apparent scope of the agent’s authority. 183 If the 
corporation transfers the stock on the authority of someone who 
wrongfully assumes that he is the owner’s agent, it would nevertheless 
be bound to recognize the rights of the real owner. 184 Upon the is¬ 
suance of a new certificate to replace the one invalidly transferred, 
the corporation would also be bound to recognize the title of a bona 
fide purchaser of such new certificate. 185 The fact that the corporation 
acted in good faith and without negligence would not avail as a de¬ 
fense. 188 If, however, the corporation can show that the owner con¬ 
ferred apparent power of disposition on the agent, 187 or if the transfer 
was subsequently ratified by the principal, the corporation would not 
be liable. 188 A transfer by an agent will not be permitted after the 
death of the principal, inasmuch as death generally revokes an 
agency. 189 

The fact that the word “agent” is added to the name of the person 
to whom a certificate is issued is an indication to the corporation that 
the stock is held by him for another, and the corporation is bound to 
satisfy itself as to the authority of the agent. 1 " 0 

383 The agent must either have specific authority to dispose of the stock or a genera! 
agency to transact the principal's business and to dispose of his property. Camden 
Fire Ins. Ass’n v. Jones, (1891) 53 N.J.L. 189, 21 A. 458. 

Authority to dispose of stock does not give the agent authority to transfer it to his 
own name, and the corporation may subject itself to liability if it permits such a trans¬ 
fer without express authority from the principal. Tafft v. Presidio & F. R.R., (1890) 84 
Cal. 131, 24 P. 436. 

184 Where stock has been transferred without authority and cancelled, the true owner 
need not pursue the holder of the new certificate, but may proceed directly against 
the corporation. St. Romes v. Levee Steam Cotton-Press Co., (1888) 127 U.S. 614, 8 S. Ct. 
, 335 - 

185 Moores v. Citizens’ Nat’l Bank, (1884) 111 U.S. 156, 4 S. Ct. 345. Notice to officers 
of the corporation is equivalent to notice to the corporation, and no subsequent change 
of officers requires a new notice of the facts. Baker v. Atlantic Coast Line R.R., supra 
(Note 181). 

18 # See A. Engelhard &Sons Co. v. MacKenzie, (1924) 266 U.S. 131,45 S. Ct. 68. 

187 Brittan v. Oakland Bank of Sav„ (1899) 124 Cal. 282, 57 P. 84. Even if the agent 
has exceeded his authority, the transferor will be bound by the agents act in making 
the transfer. First Nat’l Bank v. Van Horn, supra (Note 146). 

188 Dover v. Pittsburg Oil Co., (1904) 143 Cal. 501, 77 P. 405. 

189 Death revokes an agency. T yson v, George’s Creek Coal & Iron Co., (1911) 115 
Md. 564, 81 A. 41. If, however, the agency is coupled with an interest, it is not revoked 
by death. Hunt v. Rousraanier's Administrators, (1823) 21 U.S. 589; Knapp v. Alvord, 
(1843) 10 Paige (N.Y.) 205. 

i»o Tyson v. George’s Creek Coal & Iron Co., supra (Note 189). 



956 legal principles governing security transfers 

Transfers by corporations and associations. A corporation de¬ 
siring to transfer stock can act only through its duly authorized 
officers and agents. Their authority is derived either from the charter 
from the by-laws, or from a resolution of the board of directors. Tht 
transfer officer, before effecting a transfer by a corporation, should 
obtain proof of such authority. 

When stock is registered in the name of a corporation, it may be 
difficult and often impossible to transfer it quickly. It is customary, 
therefore, to have the stock registered in the name of an individual, 
generally some officer or employee of the corporation designated as 
nominee. Immediately upon the issuance of the stock certificate in 
his name, this person executes an assignment in blank. Sometimes the 
corporation obtains from the nominee a separate instrument, stating 
that he has no right, title, or interest in the certificate of stock, that it 
is registered in his name for the account of the true owner, and that, 
on request, he will deliver any instrument of transfer, conveyance, or 
assignment required by the corporation owning the stock. 191 If a 
transfer of stock held in the name of a nominee is desired, only the 
usual documents for individual transfers will be required. 

Transfers by associations are governed generally by the same rules 
as govern transfers by corporations. 

Transfers by joint tenants. Joint tenancies, that is, tenancies in 
which the interest of one tenant passes upon his death to the surviving 
tenant, are not generally favored. 192 If personal property is held by 
two or more persons, it is generally presumed that their interests are 
not joint, but that they hold such property as tenants in common; 
that is, that upon the death of one tenant, his interest passes not to 
the surviving tenant but to those who are entitled to the deceased 
tenant’s property. The power to create joint interests, however, has 
been recognized, 198 and where stock is so held, all of the joint tenants 

191 This practice is also followed where stock is held by a fiduciary, but it has been 
criticized as dangerous to the trust, in City bank Farmers Trust Co. v. Burton, N.Y.S. 
Ct., Oct. 4, 193a. N.Y.L.J., Oct. 6, 1932. 

102 Appeal of Garland, (1927) 126 Me. 84, 136 A. 459, cert, denied, 47 S. Ct, 769; In 
re Wilkins’ Will, (1928) 131 N.Y. Misc. 188, 226 N.Y. Supp. 415. 

193 Burns v. Nolette, (1929) 83 N.H. 489, 144 A. 848. 
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must join to effect a complete transfer, in the absence of any statutory 
provision to the contrary. 194 

Transfers by life tenants. When stock is willed to a life tenant 
and remaindermen, it should be registered on the corporation’s books 

in the name of “.. life tenant under the will of 

.” The laws of the state of the testator and of the 

corporation’s domicile affect the corporation’s right to transfer the 
stock upon demand from the life tenant. However, the life tenant is 
not the owner of the shares and, therefore, cannot pass title under the 
Uniform Stock Transfer Act. 395 When a corporation has notice that a 
person is not entitled to a certificate indicating unlimited ownership, 
but only to a life tenancy certificate, it is liable to the remaindermen 
if it transfers the stock upon demand from the life tenant. 196 When 
a corporation issued new certificates and delivered them absolutely to 
the transferee, knowing that the transferor had only a life tenancy 
in the shares, the corporation was held liable in an action for conver¬ 
sion because it breached its duty to the remaindermen. 197 Even those 
statutes that make the corporation liable for transfer by a fiduciary 
only under certain conditions do not authorize transfer of the whole 
title to the stock upon demand of one who has only a life interest 
in it. 

Transfers by married women. The common law disabilities of 
married women in the disposition of their property have generally 
been removed by the statute in the various states. However, some 
states still impose restrictions on the right of a married woman to 
transfer stock. Where a corporation has notice that shares are held by 
a married woman, the transfer officer should, before making the 
transfer, examine carefully the statutory requirements to see that they 

104 if one joint tenant transfers his interest, it merely converts the joint tenancy into 
a tenancy in common. Burns v. Nolette, supra (Note 193). 

105 Seymour v. Nat’l Biscuit Co., supra (Note 179). 

100 West v. American Tel. & Tel. Co., supra (Note 182). 

107 Seymour v. Nat’l Biscuit Co., supra (Note 179). See 38 Mich. L. Rev. 726. But see 
Middendorf v. Kansas Power 8 c Light Co., (1949) 166 Kan. 610, 203 P.(2d) 156. holding 
corporation will not be charged with knowledge of a will and executor’s authority, 
and can permit a transfer by an executor-life tenant, where the proposed transfer is 
apparently in the ordinary course of business for the purpose of paying debts or 
legacies. 
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are strictly observed. Failure to do so will subject the corporation to 
liability . 188 If, however, the corporation had no notice that the stock¬ 
holder was a married woman, either at the time of the transfer or be¬ 
fore the certificate issued upon transfer reached the hands of an 
innocent purchaser, it has been held that the corporation would not 
be liable, even if statutory requirements upon a transfer by a married 
woman had not been followed . 188 

Transfers by pledgees. If the transfer agent has knowledge or is 
charged with notice that stock presented for transfer is held in pledge, 
it has a right to require proof of the pledgee’s authority to transfer, 
in order to protect the interests of the pledgor . 200 The authority to sell 
may be regulated by statute or by the agreement of pledge. If such 
is the case, the transfer officer must also see that the transfer is made 
in accordance with those regulations. If the pledgee sells stock with¬ 
out complying with the terms of the pledge agreement, the sale con¬ 
stitutes a conversion . 201 If a sale is made without compliance with 
statutory requirements, not only is the sale invalid, but a penalty 
may be imposed. 

In the absence of any agreement to the contrary, a pledgee has no 
right to sell stock registered in his name as pledgee before the debt 
for which the stock has been given as collateral becomes due . 202 How¬ 
ever, on default in the payment of the pledgor’s debt, the pledgee 


108 Shear Co. v. Wilson, (1927) (Tex. Com. App.) 292 S.W. 531, aff'g in part and rev’g 
in part 284 S.W. 654. Motion for additional opinion overruled, 294 S.W. 843. 

Where the statute provides that the joint signature of husband and wife is necessary 
to transfer stock belonging to the wife, the statute is mandatory, and if they do not 
sign jointly, the transfer is invalid. Austin v. Dickson, (1928) (Tex. Civ. App.) 7 S.W. 
(2d) 147. 

188 Bigby v. Atlanta & W. P. R.R., (1904) 119 Ga. 685, 46 S.E. 827. Sec also Georgia 
Cas. Co. v. McRitchie, (1932) 45 Ga. App. 697, 166 S.E. 49. 

200 Palmer v. O'Bannon Corp., (1925) 253 Mass. 8, 149 N.E. 112. 

201 Baird v. Olsheski, (1929) 102 Cal. App. 452, 283 P. 321; Keleher v. O. Edwin 
Barnes, Inc., (1932) 236 App. Div. 760, 259 N.Y. Supp. 398. A refusal by a broker or a 
receiver of a broker to deliver stock to a customer who has pledged the stock, and who 
has tendered payment of the amount due on the debt for which the stock was pledged, 
constitutes a conversion. Hobart v. Vandcn Bosch, (1932) 256 Mich. 686, 240 N.W. i. 

Where the pledgee was liable to the pledgor in damages for the stipulated value of 
the pledged stock, the pledgee was entitled to a judgment directing the pledgor to in¬ 
dorse the stock to him upon payment of the judgment. Rutherford Natl Bank v. Man- 
niello, (1934) 240 App. Div. 506, 271 N.Y. Supp. 69. 

202 See Cushing v. Building Ass’n (1913) 165 Cal. 731, 134 P. 324. In this case, a sale 
made prior to the time specified in the contract of pledge was held to be unauthorized. 
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may sell the stock even without express authorization. 208 The sale 
must, in any event, be properly made. 204 The pledgor cannot require 
the pledgee to sell pledged stock if the price obtainable will not 
satisfy the debt for which the stock is pledged, unless the pledgor 
makes up the diflFerence. 20r> If, in pledging stock, the owner indorses 
the certificate in blank, or signs a stock power, and employs the cus¬ 
tomary method of transferring certificates, the person to whom the 
certificates are delivered can pass a good title by delivery or pledge. 
Thus, upon a repledge of the securities by the transferee, a new 
pledgee who receives the certificates in good faith may hold them as 
against the true owner, to secure his advances to his pledgor. 206 

Transfers by executors and administrators. In the absence of 
restriction in a will or in any statute, an executor or administrator 
may sell stock in the ordinary course of administration to pay debts 
or to distribute the proceeds to legatees. 207 Accordingly, the corpora¬ 
tion may ordinarily permit a transfer without looking beyond the 
letters testamentary or letters of administration for the authority to 
transfer. 208 The corporation need not inquire whether the transfer is 
actually necessary for the payment of debts 209 Even if the executor or 

203 A pledgee has the right by law, on default, to sell the property in satisfaction of 
the pledgor’s obligation. Easton v. German-Ainerican Bank, (1888) 127 U.S. 532, 8 S. Ct. 
1297. A bona fide pledgee of stock issued for a note in violation of the statute, is en¬ 
titled upon foreclosure to have the stock transferred to its name, where the stock was 
not void but voidable at the suit of the state, and where transferee had no notice of 
defective title by failure to pay for the stock. Bankers’ Trust Co. v. Rood, (1930) 211 
Iowa 289, 233 N.W. 794. 

Although the statute provides for demand by the pledgee upon the debtor for per¬ 
formance of the act for which the pledge is security before pledged stock can be sold, 
the pledgee can sell pledged stock without notice to the pledgor where the agreement 
of pledge specifically authorizes sale, upon the occurrence of a specified contingency, 
at public or private sale, with or without previous notice. Woodfield v. Wells Fargo 
Bank, (1931) 116 Cal. App. 647, 3 P.(2d) 65. 

204 See Brown v. Hotel Ass'n, (1901) 63 Neb. 181, 88 N.W. 175, in which it was held 
that the sale must be made either by: (1) foreclosure suit and judicial sale; or (2) by 
giving reasonable notice to redeem, followed by a public sale. The parties may stipulate 
what notice must be given to the pledgor of an intended sale of stock pledged upon a 
default. The agreement, however, must not be fraudulent or inconsistent either with 
statutory requirements or public policy. Baird v. Olsheski, supra (Note 201). 

205 Peoples Nat’l Bank & Trust Co. v. Ginsburg, (1931) 108 N.J.L. 415,156 A. 491. 

200 ironside v. Levi, supra (Note 44). 

207 Cox v. First Nat’l Bank, (1896) 119 N.C. 302, 26 S.E. 22. 

208 Peck v. Bank of America, (1890) 16 R.I. 710, 19 A. 369. See also Lohman v. Kansas 
City Southern Ry., (1930) 326 Mo. 819, 33 S.W.(2d) 112. 

209 Catherwood v. Guarantee Trust and Safe Deposit Co., (1916) 252 Pa. 466, 97 A. 
70S- 
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administrator commits a breach of trust, the corporation recording 
the transfer does not incur any liability unless it had knowledge of 
the breach of trust, or made the transfer in bad faith. 210 A transferee 
acquires good title, provided, of course, that he has no notice of any 
fraud on the part of the transferor. 211 The circumstances of the trans¬ 
fer, however, may be such as to put the corporation and the transferee 
on inquiry. 

If the will under which an executor derives his authority restricts 
his power to sell, both the corporation effecting the transfer and the 
transferee taking the stock are bound to observe the restriction, since 
they are chargeable with notice of the contents of the will. 212 Like¬ 
wise, they are chargeable with notice of any restriction imposed by 
statute upon the power to transfer the shares. The corporation re¬ 
cording the transfer subjects itself to liability for the unauthorized 
transfer, and the transferee taking the stock in violation of the re¬ 
striction acquires no title. 213 

The power of distribution by an executor or administrator is 
sometimes suspended by statute for a fixed period of time. Where 
transfers are made by way of distribution, the transfer agent should, 
before making the transfer, be sure that any such statutory period has 
expired. 

The statutes in some states specify who has the right to act where 
there are several executors or administrators. In the absence of any 
statutory provision, it has been held that, unlike trustees, who must 
act together (see page 961), one executor may effectually dispose of 
the assets of an estate by his own act. 214 

Transfers by minors and incompetents. A corporation is liable 
if it gives effect to a power of attorney to transfer shares executed by 
a person under legal disability, as an infant or an insane person. 215 

210 Harris v. General Motors Corp., (1942) 263 App. Div. 261, 32 N.Y.S.(2d) 556. 

211 General Finance Corp. v. Keystone Credit Corp., (1931) 50 F.(*d) 872; Bailie v. 
Sheldon, (1921) 115 N.Y. Misc. 441, 189 N.Y. Supp. 749. 

212 Koelling v. Citizens' Bank, (1922) (Mo. App.) 237 S.W. 176; rev'd on other grounds, 
296 Mo. 636, 247 S.W. 411. 

218 Weyer, Adm’r., v. The Second Nat’l Bank, (1877) 57 Ind. 198. Not even the testa¬ 
tor may dispense with the necessity for complying with the method of sale prescribed 
by law. Koelling v. Citizens’ Bank v. Warrentown, supra (Note 212). 

214 Lcitch v. Wells, (1872) 48 N.Y. 585. 

215 Chew v. Bank of Baltimore. (1859) 14 Md. 299. 
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However, if the corporation has no knowledge or notice of the in¬ 
fancy of the holder, it will not be liable if it permits a transfer by the 
infant, even if the transfer is subsequently avoided. 218 The corpora¬ 
tion is duty-bound to register the transfer of stock standing in the 
name of an infant if the sale of stock by an infant is voidable, and 
not void, and if the infant has not avoided the sale at the time of the 
transfer. 217 When stock is registered in the name of an infant, the 
corporation should see that the transfer is made by an authorized 
representative having legal capacity and authority to transfer the 
stock. 

Transfers by guardians. As in the case of trustees (see below), if 
stock is registered in the name of a guardian, with no indication of 
the interest of the ward, the stock is transferable just as though the 
transferor were an ordinary individual. 218 If, however, the transferee 
has notice, either actual or constructive, of the nature of the trans¬ 
feror’s interest, the transferee is bound to inquire into the circum¬ 
stances of the transfer. 218 Similarly, a corporation permitting an un¬ 
authorized transfer by a guardian will be liable to the ward if it has 
sufficient notice of facts to put it on inquiry. 220 

In addition to requiring proof of the guardian’s authority to trans¬ 
fer, the corporation must see that the statutory requirements with 
regard to transfers of stock by guardians are met. 221 The corporation 
is charged with knowledge of these statutory provisions, and if a 
transfer is permitted without compliance with the statute, the corpo¬ 
ration will be held liable for an unlawful transfer. Generally, where 
two or more guardians have been appointed, all must act together. 222 
The statutes, however, sometimes make other provisions. 

Transfers by trustees. When the corporation has no knowledge 
that stock is held in trust, it cannot be held liable if the transfer by a 

216 Casey v. Kastel, (1924) 237 N.Y. 305, 142 N.E. 671. 

217 Casey v. Kastel, supra (Note 216); Smith v. Nashville & D. R.R., (1892) 91 Tenn. 
221, 18 S.W. 546. 

218 Where stock is issued to a guardian with no indication that he holds it as guard¬ 
ian, a bona fide purchaser acquires good title thereto even though the transfer was made 
without authority. Atkinson v. Atkinson, (1864) 8 Allen (Mass.) 15. 

210 See Atkinson v. Atkinson, supra (Note 218). 

220 Webb v. Graniteville Mfg. Co., (1878) 11 S.C. 396. 

221 in re Powlsen's Guardianship (1938) 229 Wis. 262, 282 N.W. 36. 

222 See Sargent v. Shaver, (1918) 69 Okla. 282, 172 P. 445, in which it was held that 
one guardian alone had no authority to execute a lease of property. 
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trustee is unauthorized, and the transfer is treated like any transfer 
by an individual. 223 If, however, the corporation has actual or con¬ 
structive notice that stock is held in trust, it must exercise reasonable 
care in recording transfers and issuing new certificates of stock, to 
avoid liability to the beneficiary of the trust for any unauthorized 
transfer. 224 

The trustee’s authority is derived from the trust instrument, and 
the transfer officer must look to this instrument for evidence of the 
trustee’s authority. The transfer may be made by way of sale or by 
way of distribution of the trust estate. If the transfer is made by sale, 
express or implied authority to sell must appear in the trust instru¬ 
ment, 225 inasmuch as a trustee has no power to sell property of the 
estate in the absence of such authority. 226 If the transfer is made by 
distribution, the trust instrument must be examined to see that the 
distribution is being properly made. 227 

The fact that stock is recorded on the corporate books in the name 
of a trustee, or that the certificate describes the holder as trustee, is 
sufficient to put the corporation upon inquiry. 228 This does not mean 
that the corporation is under any obligation to see that the trust is 
properly executed. 228 Its duty merely is to make sure that the trust 

22a Capitol Hill Undertaking Co. v. Render, (1931) 149 Okla. 132, 299 P. 854. See 
Smith v. Nashville Sc D. R.R., (1892) 91 Tenn. 221, 18 S.W. 546. The transferee will 
acquire a good title from the person registered on the books as the owner of the shares 
if he has no knowledge of the trust. Allen v. Best, (1926) 220 Mo. App. 1041, 279 S.W. 
728. 

224 Geyscr-Marion Gold-Mining Co. v. Stark, supra (Note 167). 

225 See Boston Safe Deposit & Trust Co. v, Mixter, (1888) 146 Mass. 100, 15 N.E. 141. 

226 Geyser-Marion Gold-Mining Co. v. Stark, supra (Note 167). 

227 The corporation may refuse to transfer the stock until some court of competent 
jurisdiction determines the ownership of stock held in trust and the authority to trans¬ 
fer. Baltimore Trust Co. v. George’s Creek Coal & Iron Co., (1912) 119 Md. si, 85 A. 
949 - 

228 Geyser-Marion Gold-Mining Co. v. Stark, supra (Note 167). See also: First Natl 
Bank v. Pittsburgh, F. W. 8 c C. Ry., (1939) 31 F. Supp. 381, citing Bayard v. Farmers* 
& Mechanics* Bank, (1866) 52 Pa. St. 232; Klein v. Inman, (1944) 298 Ky. 122, 182 S.W. 
(*d) 34 - 

220 Hughes v. Drovers* 8 c Mechanics’ Nat’l Bank, (1897) 86 Md. 418, 38 A. 936. A bona 
fide purchaser of stock sold in breach of trust is protected even if he has not registered 
the transfer on the corporate books. Wilter v. Montgomery Gas-Light Co., (1890) 89 
Ala. 544, 7 So. 773. 

The Uniform Fiduciaries Act specifically provides that the corporation is not bound 
either to inquire whether the fiduciary is committing a breach of his trust in making 
the transfer, or to see that the fiduciary’s obligation is performed. The corporation is 
liable only where registration of the transfer is made with actual knowledge that the 
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agreement either expressly or impliedly gives the trustee the right to 
make the requested transfer. It has been held, however, that if a cor¬ 
poration has a reasonable basis for the belief that the trustee intends 
to misapply funds, it will be liable if it permits the transfer. 230 

Statutes in some states specifically provide that neither the corpo¬ 
ration nor its transfer agent or registrar is obligated to inquire 
whether or not a transfer is authorized under any trust. These statutes 
are in most cases limited in their application, and should be carefully 
examined to see whether the general rule with respect to transfers 
by trustees has been changed by the statute. 

Where there is more than one trustee, all the trustees must concur 
in the execution of the assignment. 231 

Recording of transfer—effect on stockholders’ rights. Under 
the Uniform Stock Transfer Act, recording on the corporate books is 
not essential to effect a valid transfer of stock. 232 Many states, however, 
have statutes specifically authorizing corporations to make regula¬ 
tions governing the transfer of stock. Thus the by-laws of most corpo¬ 
rations require the recording of transfers on the corporate books. 
These requirements are for the benefit and protection of the corpora¬ 
tion 233 so that it may know whom to deal with as stockholders, who 
has the right to vote, 234 and who is entitled to receive dividends. 235 


fiduciary is committing a breach of his obligation as fiduciary in making the transfer, 
or with such knowledge as will render the registration of the transfer an act of bad 
faith. 

The Uniform Fiduciaries Act has been adopted in the following jurisdictions: Ala¬ 
bama, Arizona, Colorado, District of Columbia, Hawaii, Idaho, Illinois, Indiana, Louisi¬ 
ana, Maryland, Minnesota, Nevada, New Jersey, New Mexico, North Carolina, Ohio, 
Pennsylvania, South Dakota, Tennessee, Utah, Wisconsin, and Wyoming. The following 
states have enacted somewhat similar laws: Kentucky, New York, and Washington. 

230 See the opinion in Hughes v. Drovers’ & Mechanics’ Nat’l Bank, supra (Note 229). 
See also King v. Richardson, (1943) 136 F.(2d) 849. 

231 Cooper v. Illinois Central R.R., (1899) 38 App, Div. 22, 57 N.Y. Supp. 925. See 
also Bohlen’s Estate, (1874) 75 Pa. St. 304. 

232 Upson v. Otis, (1946) 155 F.(2d) 606; Snyder Motor Co. v. Universal Credit Co., 
( J 947 ) (Tex. Civ. App.) 199 S.W.(2d) 792. 

238 Bank of Commerce v. Bank of Newport, (1894) 63 F. 898; In re Giant Portland 
Cement Co., (1941) 26 Del. Ch. 32, 21 A.(2d) 697; York’s Ancillary Adm’r v. Bromley, 
(1941) 286 Ky. 533, 151 S.W.(2d) 28; Mortgage Land Investment Co. v. McMains, (1927) 
172 Minn. 110, 215 N.W. 192; Chemical Nat'l Bank v. Colwell, (1892) 132 N.Y, 250, 30 
N.E. 644, J. G. Wilson Corp. v. Cahill, (1929) 152 Va. 108, 146 S.E. 274; Lipscomb’s 
Adm’r v. Condon, (1904) 56 W. Va. 416, 49 S.E. 392. 

284 See Morrill v. Little Falls Mfg. Co., (1893) 53 Minn. 371, 55 N.W. 547. 

286 Townsend v. Tatnall Bank, (1948) 76 Ga. App. 500, 46 S.E.(2d) 607; Hale v. West 
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Unrecorded transfer—effect as to corporation. As against the 
corporation, compliance with the recording requirement is necessary 
to effect a valid transfer 230 and a transferee who has not registered his 
transfer is not entitled to the rights and privileges of a stockholder. 237 
Under an unrecorded transfer, the transferor, who is the stockholder 
of record, may be treated by the corporation as the owner of the stock, 
and will be liable for all the obligations arising out of such ownership 
until the transfer is recorded. 230 Similarly, payment by the corpora¬ 
tion on final distribution of assets to the shareholder of record, al¬ 
though not the actual stockholder, has been upheld. 230 

The corporation may, however, waive the requirements in respect 
to transfer of stock and may accept the purchaser as a stockholder 
even if the transfer has not been recorded on the corporate books. 240 
If the purchaser exercises stockholders’ rights and assumes the status 
of a stockholder and the corporation recognizes him as such, the pur¬ 
chaser becomes entitled to the rights, and subject to the liabilities, of 
a stockholder exactly as if the stock had been transferred to him on 
the record with all the prescribed formalities. 241 If an irregular trans¬ 
fer is accepted and acquiesced in by the corporation, the corporation 
is bound by it. 242 Failure to register his stock does not bar a transferee 


Porto Rico Sugar Co., (1922) 200 App. Div. 577, 193 N.Y. Supp. 555. But see Lindner v. 
Utah Southern Oil Co., (1955) 3 Utah (2d) 302, 283 P.(2d) 605. 

236 Salt Dome Oil Corp. v. Schcnck, (1945) 28 Del. Ch. 433, 41 A.(2d) 583; York’s 
Ancillary Adm’r v. Bromley, (1941) 286 Ky. 533, 151 S.W.(2d) 28; Double O Mining Co. 
v. Simrak, (1942) 61 Nev. 431, 132 P.(2d) 605. 

Even if a transfer is recorded on the books, it may be shown that true ownership 
remains in the transferor. Swan v. Swan's Ex'r, (1923) 136 Va. 496, 117 S.E. 858. See also 
Allen v. Hill, (i860) 16 Cal. 113, in which it was held that a surviving partner could 
vote stock owned by the partnership even if the deceased partner appeared on the 
books as the record holder. 

237 Salt Dome Oil Corp. v. Schenck, supra (Note 236). 

238 Bank of Commerce v. Bank of Newport, supra (Note 233); Ohman v. Lee, (1921) 
149 Minn. 451, 184 N.W. 41. 

289 Campbell v. Perth Amboy Mut. Loan, Homestead and Bldg. Ass'n, (1909) 76 N.J. 
*4 347' 74 A. 144. 

240 Johnson v. Moore, (1926) 31 Ariz. 137, 250 P. 995; Mortgage Land Inv. Co. v. Mc- 
Mains, supra (Note 233); Chemical Nat’l Bank v. Colwell, supra (Note 233); American 
Natl Bank v. Oriental Mills, (1891) 17 R.I. 551, 23 A. 795; Stewart v. Walla Walla 
Printing & Publishing Co., (1889) 1 Wash. 521, 20 P. 605. 

241 Ohman v. Lee, supra (Note 238); American Natl Bank v. Oriental Mills, supra 
(Note 240). In the latter case the corporation failed to provide a transfer book upon 
which stockholders could make a formal transfer. It was held that this was a waiver 
of the requirement that such transfers had to be made on the corporate books “in 
person or by attorney." 

242 Johnson v. Moore, supra (Note 240 ); Bassin v. Enoch*Pearl Co., ( 1947 ) 140 N.J. 
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from his claim to it as against an irregular transfer, 243 nor does it 
prevent him from maintaining a stockholder’s suit against the man¬ 
agement for waste of corporate property. 244 If the corporation un¬ 
justifiably refuses to register a transfer on its books, it is deemed to 
have waived the requirement and must recognize the person entitled 
to the transfer as the owner of the stock, 245 At the time of refusal to 
transfer, the corporation must give its reasons for refusal, and any 
reasons not so given are waived. 240 

Although stock is registered in the name of one person, it may be 
shown that actual ownership is in another. 247 

Unrecorded transfer—effect as between the parties. Although 
recording of the transfer on the corporate books is necessary to effect 
a valid transfer as against the corporation, a transfer may be valid 
between the parties without observance of this requirement. 248 As 
between the transferor and the transferee of the stock, delivery of the 
certificate with the assignment indorsed, passes the entire title in the 
shares, both legal and equitable, to the transferee, notwithstanding 
that by the terms of the charter or by-laws the stock is declared trans¬ 
ferable only on the books of the corporation. 240 The fact that the 
assignor is recognized as the stockholder by the corporation and that 
he continues to receive the dividends from the stock does not affect 
the validity of the transfer. 250 

An unregistered transfer is also valid as against persons standing in 
the place of the transferor, such as an administrator. 251 It may also be 
valid as between a pledgor and pledgee, 252 or between a donor and 
donee. 253 

Eq. 428, 54 A.(ad) 824; Stewart v. Walla Walla Printing & Publishing Co., supra (Note 
240). 

243 Laden v. Baader, (1943) 134 N.J. Eq. 24, 34 A.(2d) 82. 

244 Rosenthal v. Burry Biscuit Co., (1948) 30 Del. Ch. 299, 60 A.(2d) 106. 

245 Bates v. United Shoe Mach. Co., (1914) 216 F. 140. Sec also Logan v. Crissinger, 

(1923) * 9 °*. 4 1 5 - 

246 Hulse v. Consolidated Quicksilver Mining Corp., supra, (Note 23). 

247 Altaffer v. Anderson Auto Co., (1921) 77 Pa. Super. 63. 

248 j. G. Wilson Co. v. Cahill, supra (Note 133); 12 Fletcher, Corporations, §5488; 
53 Mich. L, Rev. 620. 

249 Chatz v. Midco Oil Co., (1946) 152 F.(2d) 153; Dunn v. Wilson & Co.> (1943) 51 F. 
Supp. 655; York’s Ancillary Adm'r v. Bromley, supra (Note 233). 

260 York’s Ancillary Adm’r v. Bromley, supra (Note 233). 

263 Shires v. Allen, (1910) 47 Colo. 440, 107 P. 1072. 

252 Bank of Steamboat Springs v. Routt County Bank, (1927) 80 Colo. 385, 252 P. 355; 
Townsend v. Tatnali Bank, (1948) 76 Ga. App. 500, 46 S.E.(2d) 607. 

258 Dulin v. Commissioner, (1934) 70 F.(2d) 828. 
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Manner of recording. Stock transactions are generally recorded 
in a transfer record and in a stock ledger. The transfer record lists 
the various shares transferred from day to day from one person to 
another. The stock ledger contains the running account of each in¬ 
dividual stockholder. A detailed explanation of the entries in the 
transfer record and the stock ledger, as well as a general outline of the 
methods employed in prac tice by corporations of varying sizes to 
record transfers, will be found in Chapter 24. 

A corporation need not keep a special stock ledger and transfer 
record unless the statute or its charter requires them. In the absence 
of such requirement, transfers may be recorded in any book or rec¬ 
ord. 254 Entries inserted on a subscription list, 255 and a notation made 
in the stock certificate book, 250 have been held to constitute sufficient 
compliance with a statute requiring the corporation to keep a record 
of transfers. In some states, the statute indicates what items must be 
entered in the stock records. Compliance with these statutory re¬ 
quirements is essential. 

If, as is often the case, the statute requires that stock books or 
records shall be kept at an office within the state, the statute must be 
followed. A penalty is generally imposed upon the corporation and 
its officers for noncompliance. 

Duty of corporation to record transfer. When there is nothing 
in the charter, the statute, or the by-laws that prevents it, the holder 
of a certificate of stock, duly assigned to him, has a right to have the 
stock transferred to his name on the corporate records. 257 It is a right 
that arises from the contract between the corporation and the stock¬ 
holder by which the corporation promises to make a transfer to a 
bona fide transferee upon demand and presentation of the certificate. 

284 All that is necessary is that the fact of title be appropriately recorded in some 
suitable register or stock list, or otherwise formally entered upon its books. An account 
in the stock ledger has been held sufficient. Cecil Nat’l Bank v. Watsontown Bank, 
(1882) 105 U.S. 1039. 

255 Stewart v. Walla Walla Printing & Publishing Co., supra (Note 240). 

250 Bank of Commerce v. Bank of Newport, supra (Note 233). 

287 Mutual Tel. Co., v. Jarrell, (1927) 220 Ky. 551, 295 S.W. 865; Green v. Forsyth Fur- 
niture Lines, Inc., (1929) J98 N.C. 104, 130 S.E. 713; Bankers' Trust Co. v. Rood, supra 
(Note 203). 

Despite the restriction by a statute of transfers of stock held by stockholders indebted 
to the corporation, it has been held that a corporation may be required to transfer such 
stock to the name of the representative of a deceased stockholder, but not to the name 
of another. In re Starbuck's Executrix, (1929) 251 N.Y. 439, 167 N.E. 580. 
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The corporation cannot without good cause refuse to record a trans¬ 
fer on its books. 258 If it does so, the transferee or the transferor may: 
(1) bring an action in equity to compel the corporation to register the 
transfer and issue a new certificate; 259 (2) treat the failure as a breach 
of a contractual obligation and sue the corporation for damages; 260 
(3) treat the wrongful refusal as a conversion of the shares and re¬ 
cover damages therefor; 201 or (4) compel transfer by mandamus pro¬ 
ceedings. 262 

It is generally held that the corporate officers or transfer agents are 
not liable directly to the transferee for refusal to record a transfer. 
They are merely responsible to the corporation for their conduct, and 
the corporation in turn must answer to the transferee. 263 

Justification for refusal to record transfer. A corporation, in 
order to avoid liability, must show that it has acted in good faith and 
must offer some justifiable reason for its refusal to record a transfer. 
It has been held that the mere fact that someone gives notice to the 
corporation that a transfer is invalid is not a sufficient basis for a re¬ 
fusal to transfer. 204 The following have been held sufficient reasons 
for refusal: 

1. Existence of a claim against the stock in favor of the corpora¬ 
tion, which would be lost by a transfer. 205 

258 See Powers v. Universal Film Mfg. Co., (1914) 162 App. Div. 806, 148 N.Y. Supp. 
114. Where, under the laws of the slate, adverse possession of personal property for four 
years or longer gives title by prescription, a transferee of stock who held shares for more 
than four years was entitled to have the stock transferred to her name on the books of 
the corporation, and to have a new certificate issued to her. Woodcliff Gin Co. v. Kittles, 
(1931) 173 Ga. 661, i6i S.E. 119. 

25 » Jones v. Osage Oil & Refining Co., (1922) 280 F. 696. 

2 « 0 See Barrett v. King, (1902) 181 Mass. 476, 63 N.E. 934; Robertson v. Nicholes Co., 
(1931) 141 N.Y. Misc. 660, 253 N.Y. Supp. 76. 

261 Gillies v. Robert E. Lee Mining Co., (1927) 78 Mont. 402, 254 P. 422. See also Jones 
v. Osage Oil & Refining Co., supra (Note 259). 

202 The decisions as to whether or not mandamus is a proper proceeding to compel 
a transfer are conflicting. Some authorities have held that mandamus will not lie. 
Spangerburg v. Western Heavy Hardware and Iron Co., (1913) 166 Cal. 284, 135 P. 1127; 
State ex rel. Cooke v. New York-Mexican Oil Co., (1923) 32 Del. 244, 122 A. 55; People 
ex rel. Rottenberg v. Utah Gold and Copper Mines Co., (1909) 135 App. Div. 418, 119 
N.Y. Supp. 852. Others say that mandamus is an available remedy. In re Ballou, (1914) 
215 F. 810; Hanna v. Chester Times, (1933) 310 Pa. 583, ififi A. 243. The general rule 
seems to be that mandamus will not lie when there is an adequate remedy at law (in 
damages) or in equity (by specific performance). 

268 Lacoe v. Wolfe, (1933) 133 Cal. App. 159, 23 P.(sd) 831. 

264 O’Neil v. Wolcott Mining Co., (1909) 174 F. 527. There must be some evidence of 
title, interest, or lien that will at least raise a substantial doubt as to the right of a de¬ 
mandant to a transfer, in order to sustain a refusal to make it. 

265 Mundt v. Commercial Nat'l Bank, (1909) 35 Utah 90, 99 P. 454. Even where the 
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2. The fact that the certificate was illegally issued. 260 

3. Failure to produce evidence of the right to the transfer. 267 

4. Failure to surrender the old certificate or to show that it has 
been lost, destroyed, or stolen. 268 

5. Noncompliance by the holder with the by-laws of the corpora¬ 
tion governing transfers. 260 

6. Pending garnishment proceeding involving the stock. 270 

7. Doubt as to the transferor’s mental capacity. 271 

8. Conflicting claims. 

Conflicting claims. The officers charged with the responsibility 
of deciding whether or not the transfer should be made are not ex¬ 
pected to decide legal technicalities. 272 In case of conflicting claims, 
the corporation occupies a fiduciary relation to both claimants and 
is bound to exercise good faith in the determination of the claims. 273 
If a reasonable doubt exists as to the respective rights of the claim¬ 
ants, it is the privilege and the duty of the corporation to delay regis¬ 
tration of the transfer for a reasonable length of time, until it can 
satisfy itself as to the rightful owner. 274 If the true ownership cannot 
be determined by independent investigation, the corporation may 
protect itself by resorting to the courts for a settlement of the con¬ 
troversy. 276 Where the opposing claimant does not establish his claim 
before the corporation, and no application to the courts is made either 

.statute gives the corporation a right to refuse transfer until a stockholder's Indebtedness 
is paid, the corporation is not justified in refusing to transfer the stock of an indebted 
stockholder to his executrix in her representative capacity. In re Starbuck’s Executrix, 
(1929) 251 N.Y. 439, 167 N.E. 580. A transferee may be entitled to a transfer subject to 
the lien, in the absence of any statute or by-law to the contrary. Milner v. Brewer- 
Monaghan Mercantile Co., (1916) (Tex. Civ. App.) 188 S.W. 49. 

266 Lilley v. Sterling Oil & Refining Co. (1921) 108 Kan. 686, 197 P. 201. 

267 Baxter v. Boston-Pacific Oil Co., (1927) 81 Cal. App. 187, 253 P. 185. A court of 
equity will enjoin a transfer where it appears that one in wrongful possession of stock 
is demanding a transfer. Oden v. King, (1927) 216 Ala. 504, 113 So. 609. 

268 Baxter v. Bos ton-Pacific Oil Co., supra (Note 267). Luks v, Luks, (1930) 106 N.J. 
Eq. 160, 150 A. 346. 

269 Kjellman v. Scandia Fish Co., supra (Note 174). 

270 United North & South Development Co. v. Rayner, (1942) 124 F.(2d) 51a. 

271 Kentucky Util. Co. v. Skaggs, (1943) supra (Note 179). 

272 United North & South Development Co. v. Rayner, supra (Note 270). 

273 Cooper v. Spring Valley Water Co., (1915) 171 Cal. 158, 153 P. 936. 

274 Spangenburg v. Nesbitt, (1913) 22 Cal. App, 274, 134 P. 343. 

276 See Ramage v. Gould, (1917) 176 Cal. 746, 169 P. 670. The corporation may 
institute an action for interpleader between the rival claimants and relieve itself 
of responsibility by depositing the stock in court. 
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by the corporation or by the parties themselves within a reasonable 
time, the corporation must register the stock in the name of the 
first claimant. 270 Even if the court determines who is the owner of 
the stock, the corporation cannot effect the transfer while a decree is 
subject to review. If it should do so, and the decision should sub¬ 
sequently be reversed, the corporation would be liable to the true 
holder, as determined by the higher court. 277 

A corporation has no right to inquire into the legality of the trans¬ 
action, as between the transferor and the transferee 278 nor into the 
motive which induced the transfer, 279 unless the transfer was not 
made in good faith. 280 Neither is the corporation bound to interpret 
correctly the contracts of its shareholders. If there is a dispute, a 
judicial settlement may be necessary. 281 

Penalties are imposed by statute on officers and agents for the 
following: (1) making false entries; ( 2 ) omitting material entries; 
(3) refusing to make entries; 282 and (4) neglecting to keep records. 

Duty to cancel old certificate. Before a corporation transfers 
stock on its books, it must require either the surrender of the cer¬ 
tificate of stock 283 or proof that the certificate was lost, destroyed, or 
stolen. 284 failure to do so may subject the corporation to liability 

270 Spangcnburg v. Nesbitt, supra (Note 274). 

277 See Mackenzie v. A. Kngichard & Sons Co., (1924) 266 U.S. 131, 45 S. Ct. 68. 

278 Baxter v. Boston-Pacific Oil Co., supra (Note 267). 

Where a transfer is recjuested in the performance of a contract of sale whose 
completion is conditioned upon the transfer, the transfer must be made just as 
though it were requested as the result of a completed sale. O'Neil v. Wolcott Min¬ 
ing Co., (1909) 174 F. 527. See also Casey v. Kastel, supra (Note 216); Mundt v. 
Commercial Nat’l Bank, supra (Note 265). 

279 Madison Bank v. Price, (1909) 79 Kan. 289, 100 P. 280. 

280 The fact that the transferee is a rival of the corporation does not justify re¬ 
fusal to transfer stock to him. Mancini v. Setaro, (1924) 69 Cal. App. 748, 232 P. 
495. However, where the transferee paid no value for the stock, but acquired pos¬ 
session merely to enable him to perpetrate a fraud on the rights of another stock¬ 
holder, the court will not compel the issuance of a new certificate. Gould v. Head, 
(1890) 41 F. 240. 

281 A corporation is not bound to interpret correctly legal relations existing be¬ 
tween partners and to transfer stock to partner seeking it. Baxter v. Boston-Pacific Oil 
Co., supra (Note 267). 

282 Mancini v. Patrizi, supra (Note 97). 

288 Shear Co. v. Wilson, supra (Note 198). 

284 Factors’ and Traders’ insurance Co. v. Marine Dry Dock and Shipyard Co., (1879) 
51 La. Ann. 149, 151. Corporation is entitled to have supporting certificate indorsed be¬ 
fore it is compelled to issue new certificate to alleged assignee. Berl v. Virginia Produc¬ 
tion Co., supra (Note 138). 
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to the real owner of the certificate. 285 This liability attaches even 
if the certificate of stock does not contain the usual statement that 
the stock is transferable on the corporate books “on surrender of 
the certificate.” 280 Any bona fide holder of the old certificate has 
a right to claim recognition as a stockholder despite the fact that a 
cancellation is recorded on the corporate books. 287 He may bring 
an action in equity to compel the corporation to recognize his rights 
as a stockholder, or he may sue the corporation at law for damages. 288 
The corporation may, in addition, be bound to recognize the rights 
of a bona fide holder of the new certificate issued upon the transfer 
of the stock. 289 Before liability can be fastened upon the corporation, 
however, it must appear that the new certificate has been validly 
issued, and that the person to whom it was issued took it for value 
and without notice. 290 It must also appear that the transfer by the 
corporation was voluntary. If the corporation was compelled to can¬ 
cel the old certificate and to issue a new one by some legal require¬ 
ment or power which it could not successfully resist, it will not be 
held liable. 201 


285 Corporation which, with knowledge of outstanding original certificate, issued to 
another a new certificate for share represented by original, was guilty of conversion. 
Hunt v. Drug Inc., supra (Note 46). See also Nowy Swiat Publishing Co., v. Misiewicz, 
supra (Note 13). 

For general discussion, see 38 Mien. L. Rev. 726; 12 Fletcher, Corporations, §5549; 
Christy and McLean, “ 7 ’he Transfer of Stock.” 

280 Factors' and Traders’ Inc. Co. v. Marine Dry Dock and Shipyard Co., supra (Note 

*84). 

287 Nowy Swiat Pub. Co., Inc. v. Misiewicz supra (Note 13); Edmund Wright-Ginsberg 
Co. v. Carlisle Ribbon Mills, (1929) 105 N.J. Eq. 411, 148 A. 178, aff'd, memo dec. 108 
N.J. Eq. 206, 154 A. 632. See also Bay City Bank v. St. Louis Motor Sales Co., (1931) 255 
Mich. 261, 238 N.W. 241. 

288 where the total authorized capital stock was issued and outstanding upon the is¬ 
suance of the new certificate, it was held that a purchaser of the old certificate would 
not be recognized as a stockholder, but that he merely had a right to sue the corporation 
for damages. Reynolds v. New York & E. Tel. & Tel. Co., (1908) 74 N.J. Eq. 221, 69 A, 528,. 
aff’d, 75 N.J. Eq. 298, 78 A. 1135. 

289 Nowy Swiat Pub. Co., Inc. v. Misiewicz, supra (Note 13). 

290 Bowen v. Imperial Theatres, (1922) 13 Del. Ch. 120, 115 A. 918. 

291 See Columbia Brewing Co. v. Miller, (1922) 281 F. 289; Shaw v. Goebel Brewing 
Co., (1913) 202 F. 408. But stock cannot be arbitrarily confiscated by an order of 
court. The holder of the outstanding certificate must be a party to the suit. A judgment 
ordering the cancellation of the certificate and a transfer of the stock without bringing 
in as parties the present owners of record, is void so far as it affects the stock. Archuleta 
v. Archuleta, (1912) 52 Col. 601, 123 P. 821. Under the Trading with the Enemy Act, 
the Alien Property Custodian was given the right to require the issuance of new cer¬ 
tificates without presentation of the old certificates for cancellation. The Act is constitu¬ 
tional, for a non-enemy bona fide holder is given adequate protection by the Act. Miller 
v. Kaliwerke Aschersleben Aktien-Gesellschaft, (1922) 283 F. 746. 
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Issuance of new certificate. For a stockholder's right to a cer¬ 
tificate, see page 925. 

The name in which the stock certificate is to be issued must be 
sufficiently clear to identify the holder of the stock, 202 and must be 
legally proper, so that the stock may subsequently be transferred 
without difficulty. A certificate should never be issued in the name 
of a fictitious person, as such a person is not capable of transferring 
stock. 293 The transferee must also be legally capable of holding the 
stock, 204 and the capacity in which the stock is to be held should be 
clearly described. If a transferee is to hold the stock as executor 
or administrator, 205 as guardian of an infant or an incompetent, or 
as agent 206 or trustee, that fact should be noted on the stock certifi¬ 
cate. 

Stock cannot be transferred to a person without his consent. If, 
however, a person has purchased the stock, a certificate may be 
issued in his name without any further act on his part. 207 A corpo¬ 
ration which is advised, prior to transfer, that the transferee objects 
thereto, may refuse to transfer the stock and issue a new certificate. 208 

The issuance of the certificate by the corporation through its 
regular officers is its affirmation that the person named in the cer¬ 
tificate is the owner of the number of shares specified in the instru¬ 
ment, and is a continuing affirmation to all who may innocently pur¬ 
chase the certificate that the stock is valid, 200 and that the owner 
has capacity to transfer. 300 

292 Sec Rule 49, page 1005. 

293 See Manhattan Beach Co. v. Harned, supra (Note 11); Jarvis v. Manhattan Beach 
Co., (18S9) 53 Hun. 362, 6 N.Y. Supp. 703. 

294 A married woman may hold stock in her own name. See Christopher v. Norvell, 
(1906) 8oi U.S. a 16, 86 S. Ct. 508. 

295 An executor has a right to have the decedent’s shares transferred to his name as 
executor. London, Paris 8 c American Bank, Lt’d. v. Aronstein, (1903) 117 F. 601. See also 
In re Starbuck’s Executrix, supra (Note 257), and Lacy v. First Trust & Deposit Co., (1931) 
140 N.Y. Misc. 877, 258 N.Y. Supp. 213. Where a transfer that does not occur in the reg¬ 
ular course of administration is required to be made in the individual name of an 
executrix, such transfer is sufficient notice to the transfer agent of some irregularity to 
require him to make inquiries. Peck v. Bank of America, (1890) 16 R.I. 710, 19 A. 369. 

296 Ordinarily, the stock should be registered in the name of the principal, not in the 
name of the agent. However, if the parties agree, the stock may be registered in the name 
of the agent even without indicating the agency relationship. 

207 Ohman v. Lee, supra (Note 238). 

298 Russell v. Easterbrook, (1898) 71 Conn. 50,40 A. 905. 

299 Mortgage Land Inv. Co. v. McMains, (1927) 172 Minn. 110, 215 N.W. 192; See also 
Manhattan Beach Co. v. Harned, supra (Note 11). 

800 Jarvis v. Manhattan Beach Co., supra (Note 293). 
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Appointment of transfer agent and registrar. Small corporations 
generally do not employ transfer agents or registrars to assist them 
in the issuance and transfer of stock. The work is performed by the 
secretary or a clerk of the corporation. In large corporations with 
widely distributed shares, however, the volume of stock trans¬ 
actions is so large and complicated that a specially trained staff is 
necessary. Most banks and trust companies are specifically author¬ 
ized by statute or by their charters to act as agents to transfer, 
register, sign, or countersign certificates of stocks, bonds, or other 
evidences of obligation. Such a bank or trust company may be ap¬ 
pointed as transfer agent or registrar for the corporation in the 
manner generally employed by the corporation in designating its 
agents. 

It is customary for the board of directors of a corporation to adopt 
a resolution of appointment, specifying the duties of the transfer 
agent or registrar, the class and number of shares for which the 
agency is created, and the rights of the agent with respect to the 
transfers. The transfer agent and registrar are generally furnished 
with a copy of the articles of incorporation and amendments, a copy 
of the by-laws, duly certified, specimen stock certificates, specimen 
signatures of the corporate officers authorized to sign certificates, and 
specimen signatures of officers who were theretofore authorized 
to sign or whose signatures appear on stock certificates already out¬ 
standing. Some transfer agents and registrars issue a bulletin show¬ 
ing their documentary requirements and other regulations governing 
their relations with corporations for whom they act as transfer agent 
and registrar. Many have form resolutions. A typical form resolution 
will be found in Chapter 10, page 443. 

The agency may be terminated at the will of the corporation or of 
the transfer agent or registrar. Upon a removal of the transfer agent 
by the corporation, it is usual for the directors to adopt a resolu¬ 
tion terminating the agency, and designating an officer of the cor¬ 
poration to whom the books and records are to be delivered. 

More than one transfer agent or registrar may be appointed. If 
transfers are to be effected in more than one city, each city should 
have its own transfer agent or registrar. 801 

301 The New York Stock Exchange requires that certificates interchangeably trans* 
ferable shall bear a legend reciting the right to transfer in New York and other cities. 
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A distinction has been drawn as to the nature of the relation of 
the corporation to the transfer agent and to the registrar. The 
transfer agent is said to be an agent for the corporation, with the 
right to ask the principal for instructions in doubtful cases. The 
registrar, on the other hand, is not an agent of the corporation that 
appoints it, but acts independently in the performance of its duty, 
which is to guard against the overissue of stock. 

Duties of transfer agent and registrar. The transfer agent not 
only attends to the actual transfer of the stock on the corporate 
records and to the issuance of new certificates, but may take care of 
stock subscriptions, the preparation of stockholders’ lists, the pay¬ 
ment of dividends, the conversion or redemption of securities, and 
the mailing of stockholders’ notices. 302 It also often acts as trustee 
in voting trust agreements. The registrar, on the other hand, is not 
responsible for any of the details of the transfer, but has the one 
duty of seeing that the corporation does not overissue its stock 
beyond the amount authorized. 303 It keeps a record of each share 
of stock issued and each share cancelled. 

®-WARIVING-> When the securities of a corporation are listed on a stock 
exchange or board of trade, it is wise to consult the rules of the exchange 
before appointing a transfer agent and registrar. It is often provided in such 
rules that the same corporation may not be appointed to serve in both capac¬ 
ities. 

Liability of transfer agent and registrar. The transfer agent is 
the agent of the corporation employing it, and not the agent of the 
stockholders whose certificates it issues and transfers. 304 The trans¬ 
fer agent owes no affirmative duty to a stockholder and incurs no 
personal liability in favor of such stockholder. 305 It lias been held 
that there is no direct liability of a transfer agent to the stockholder 
for wrongfully delaying or refusing to transfer stock. 306 The agent 

302 See Page & Gates, “The Work of Corporate Trust Departments.** New York: 
Prentice-Hall, Inc. 

303 The duty of the registrar is to guard against fraudulent or unauthorized issues 
of stock. Jarvis v. Manhattan Beach Co., supra (Note 293); Liability for fraud in is¬ 
suing watered or fictitiously paid-up stock rests only on persons committing, having 
notice of, or participating in, the fraud. Gray Constr. Co. v. Fantle, (1934) 62 S.D. 345, 
253 N.W. 253. 

304 Nicholson v. Morgan, (1922) 119 N.Y. Misc. 309, 196 N.Y. Supp. 147. 

806 Palmer v. O'Bannon Corp., (1925) 253 Mass., 8, 149, N.E. 112. 

soQMears v. Crocker First Nat*l Bank (1950) 97 Cal. App, (2d) 482, 218 P.(2d) 91. See 
Christy and McClean, “The Transfer of Stock,'* (2d ed.) §268, §281. 
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is answerable to the corporation rather than the individual trans¬ 
feree for nonfeasance. 307 The corporation, in turn, is liable to the 
transferee. 

Primarily, the transfer agent is responsible to the corporation 
for the following: (1) wrongful refusals to transfer; 308 (2) any wrong¬ 
ful transfers; and (3) any failure to perform duties attendant upon 
the agency. 309 The transfer agent is often made answerable by sta¬ 
tute for failure to pay taxes due on transfers, or for allowing trans¬ 
fers to be made before the required tax waivers have been obtained. 

The registrar is liable both to the corporation and to an injured 
stockholder if it allows an overissue of stock. 

Insurance against errors of transfer agent and registrar. While, 
under general legal principles, the transfer agent and registrar are 
responsible to the corporation for their errors, the contract executed 
upon their appointment generally permits them to exercise their 
judgment in performing their duties and absolves them from re¬ 
sponsibility for errors. The corporation in such cases is left with¬ 
out recourse if liability is fastened upon it for unlawful transfers. 
To protect itself against losses of this nature, the corporation may 
enter into a contract with an insurance company. In consideration 
of the payment of a fixed premium, the insurance company will 
indemnify the corporation against losses resulting from any act or 
omission of the transfer agent or registrar or of any employee of 
the transfer agent or registrar, in respect to the issue, reissue, 
exchange, receipt, or payment of the corporation's securities. In 
accepting a policy for this purpose, the corporation should carefully 
examine its terms to see that the risks for which provision is to be 
made are adequately covered. 

Lost or destroyed certificates. A stockholder may compel the cor¬ 
poration to issue duplicate certificates in place of those lost, de¬ 
stroyed, or stolen. 810 This right is now specifically provided by statute 

307 Fowler v. National City Bank, (1934) 49 Ga. App. 435, 176 S.E. 113. 

308 Age Publishing Co. v. Becker, supra (Note 93); Young v. Cocknian, (1943) 182 
Md. 246. 34 A.(2d) 428. See also Dewey, “The Transfer Agent's Dilemma: Conflicting 
Claims to Shares of Stock," 52 Harv. L. Rev. 553; Van Antwerp, "Liability of Transfer 
Agents for Wrongful Refusal to Transfer Shares,” 50 Mich. L. Rev. 155. 

300 Nicholson v. Morgan, supra (Note 304). 

310 Tilton v. Iowa Oil Co., (1934) 139 Cal. App. 93, 33 P.(2d) 446; Beneke v. Bankers’ 
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in most states. However, it existed at common law, and even in 
the absence of such a statute, a corporation may be compelled by 
a court of equity to issue duplicate certificates. 311 The remedy pro¬ 
vided by the various statutes for refusal of the corporation to issue 
the duplicates has been held to be in addition to the common law 
right. 812 

The by-laws of the corporation generally outline the conditions 
upon which new certificates may be issued 313 without resort to the 
courts. Where the statute prescribes the conditions, the by-laws 
will follow the statutory provision. The following are generally 
required: 

1. An order from the stockholder, directing the corporation to 
stop any transfer of the lost certificate. 

2. An affidavit of the stockholder, indicating the facts leading to 
the loss of the certificate. 

3. Advertisement by the stockholder of the loss of the certificate, 
and presentation to the corporation of proof of such advertisement. 

4. An indemnity bond, approved by the directors of the corpora¬ 
tion, in an amount double the market value of the stock at the time 
of the application for the new certificate. 

5. The lapse of a specified period of time before the issuance of 
the new certificate. 

The provisions of the by-laws and the statutory requirements 
should be followed carefully in replacing certificates. 314 If the statu¬ 
tory requirements have been met, the corporation must issue a 

Mortgage Co., (1932) 135 Kan. 444, 10 l\(2d) 825; La Belle Iron Works v. Quarter Sav. 
Bank, (1914) 74 W. Va. 569, 82 S.E. 614. 

For provisions of the Uniform Stock Transfer Act (Sec. 17) authorizing issuance, on 
court order, of new stock certificate in place of certificate lost or destroyed, see Prentice- 
Hall Stock Transfer . 

811 Will's Adm’r v. George Wiedemann Brewing Co., (1916) 171 Ky. 681, 188 S.W. 
778. See Brown v. Anderson-Cottonwood Irrigation Dist., (1920) 183 Cal. 186, 190 P. 
797 * 

312 Davis v. Lime Cola Bottling Works, (1922) 18 Ala. App. 562, 93 So. 328. 

813 A corporation issuing new certificates to replace certificates alleged to have been, 
but which were not, in fact, destroyed, without complying with the requirements of the 
Uniform Stock Transfer Act, is estopped from denying the validity of the certificate so 
issued. Foley v. Watertown Central Heating Co., (1933) 61 S.D. 488, 249 N.W. 815. 

814 Where a certificate is lost in the course of issuance, the stockholder is not required 
to comply with a by-law providing that a bond must be given in case of loss of the cer¬ 
tificate issued. Smith v. Universal Service Motors Co., (1929) 17 Del. Ch. 58, 147 A. *47. 
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duplicate certificate. 313 If it refuses to do so, the corporation sub¬ 
jects itself to liability for damages. 318 

The rights of a bona fide holder of the old certificate which al¬ 
legedly has been lost, destroyed, or stolen are not affected by the 
issuance of the new certificate. 317 The corporation is lawfully bound 
to recognize him, as well as the bona fide holder of the new certifi¬ 
cate, 318 as a stockholder. To protect the corporation, a court that 
directs the issuance of a new certificate will require the person 
requesting the replacement to furnish a bond to idemnify the cor¬ 
poration against any loss if the old certificate should reappear. 319 
If the facts show that there is no danger of the reappearance of 
the certificate, the court may order the issuance of a new certifi¬ 
cate in place of the lost or mislaid original, without requiring a 
bond. 320 A corporation that issues a new certificate without a court 
order will require the indemnity bond as a condition of issuance. 

Levies upon stock. Shares of stock are not subject to levy 321 
attachment, 322 or garnishee proceedings 323 to satisfy the debts of 
stockholders unless the statute so provides. The statutes of most 
states, however, specifically subject shares of stock to legal process 
in the same manner as other personal property. 

The manner in which the attachment or levy shall be made, the 
duties imposed upon the corporate officers to assist in the process 
upon presentation of proper writs, and the penalties exacted upon 
failure to comply with statutory requirements are generally set 
forth in the statutes. If the statutory provisions as to the mode 
of levy, attachment, or garnishment are not substantially complied 
with, the proceedings are of no effect. 324 

See cases cited in Note 311, supra. 

310 First Nat’l Bank v. Brown, (1924) 117 Kan. 339, 230 P. 1038. 

317 For the rights of a bona fide purchaser of a stolen certificate, see p. 933 et seq. 

318 People’s Bank v. Lamar County Bank, (1915) 107 Miss. 852, 67 So. 961. 

310 Davis v. Lime Cola Bottling Works, supra (Note 312); Will’s Adm’r v. George 
Wiedemann Brewing Co., supra (Note 311); State ex rel. McCay v. New Orleans Cotton 
Exchange, (1905) 114 La. 324, 38 So. 204. 

820 ibid. 

821 Yazoo & M.V. R.R. v. City of Clarksdale, (1921) 257 U.S. 10,42 S. Ct. 27. 

822 Gundry v. Reakirt, (1909) 173 F. 167. 

823 For discussion of problems involved in garnisheeing stock, see 39 Mich. L. Rev. 
482 and cases dted therein. 

324 Younkin v. Collier, (1891) 47 F. 571; Cramer v. McDonald, (1931) 213 Iowa 454, 
239 N.W. 101. 
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Troublesome questions sometimes arise upon conflicting claims 
to the stock made by attachment creditors and by transferees of 
the debtor. Ordinarily, il title to the shares of stock has been trans¬ 
ferred by the debtor to a bona fide purchaser, the latter’s right is not 
affected by a subsequent levy under execution or attachment.' 125 How¬ 
ever, where recording on the corporate books or filing with some pub¬ 
lic officer is required to complete the transfer, the right of the trans¬ 
feree under an unrecorded or unfiled assignment is subordinate to 
that of a subsequent execution creditor. 326 

Where shares have been attached prior to a transfer, the attach¬ 
ment creditor generally acquires a right superior to that of a sub¬ 
sequent bona fide transferee, even if the latter purchased lor value 
without notice of the attachment. 327 It has been held, however, 
that a corporation may not refuse to transfer stock merely because 
it has been attached. 328 

Priorities between attachment creditors and transferees are some¬ 
times fixed by statute. 

A purchaser of stock upon an execution sale acquires title in the 
same manner as do purchasers of other personal property. 329 He 
has the same right to have the transfer recorded on the corporate 
books 330 as an ordinary purchaser or transferee. 331 The statutes some- 

325 Scott v. Pequonnock Nal'l Bank, (1883) 15 F. 494. A pledgee's right is superior 
to that of a subsequent judgment creditor of the pledgor. Bailey v. Pierce, (1927) 123 
Kan. 359, 255 P. 37; Alta-Cliff Co. v. Spurway, (1934) 113 Fla. O33, 152 So. 731; Ahern 
v. Tulare Lake Canal Co., (1931) 115 Cal. App. 93, 1 P.(2d) 490. 

32 < 5 Fahrney v. Kelly, (1900) 102 F. 403; Sutter Inv. Co. v. Keeling, (1932) 123 Cal. 
App. 323, 11 P.(2d) 418. This rule has been limited in some cases to requirements in the 
statute and charter. Where the requirement for recording is found only in the by-laws, 
it has been held that a transferee under an unrecorded transfer acquires a right superior 
to that of a subsequent attachment, creditor. Reilly v. Absecon Land Co., (1908) 75 
N.J. Eq. 71, 71 A. 248. Sec also Richman v. Bank of Perris, (1929) 102 Cal. App. 71, 
282 P.801. 

827 Shenandoah Valley R.R. v. Griffith, (1882) 76 Va. 913. 

828 See Ratnage v. Gould, (1917) 176 Cal. 746, 169 P. 670. In this case, it was stated 
that the levy of an attachment does not deprive the owner of the shares of his title. 
He still owns the stock and may exercise all of the rights of ownership, subject to the 
lien of the attachment. He may sell and transfer the shares, subject to the attachment. 

829 a purchaser at an execution sale obtains the rights of a registered owner of the 
stock at the time of the execution sale. Hollingsworth v. Multa Trina Ditch Co., (1931) 
51 F.(2d) 649. If the shares stand in the name of some person other than the true owner, 
the latter may assert his right to the stock as against an attaching creditor of the 
nominal owner. New York Commercial Co. v. Francis, (1897) 83 F. 769. 

830 Wetumpka Bridge Co. v. Kidd, (1900) 124 Ala. 242, 27 So. 431. 

381 a transfer officer of a corporation may be compelled, by mandamus, to make 
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times require that the corporation issue a certificate of stock to the 
purchaser at the attachment sale. It has been held that if no such 
statutory requirement exists, a corporation that refuses to issue 
a new certificate to the purchaser at the attachment sale will not 
be liable to the purchaser for the value of the shares. 832 

Taxes affecting transfers of securities. The corporation and its 
transfer agent, as well as the security holder, are concerned with 
the following kinds of taxes upon the transfer of stocks and bonds: 
(i) federal stamp tax; (2) state stamp taxes; (3) federal estate tax; 
and (4) state inheritance and estate taxes. The laws imposing these 
various taxes create certain obligations which the corporation must 
comply with before it undertakes to effect a transfer of securities 
from one owner to another. The tax laws affecting transfers of 
securities are extremely diverse in their provisions and are con¬ 
stantly undergoing changes by amendments of the statutes, by judi¬ 
cial interpretation, and by the issuance of administrative rulings 
and regulations. For these reasons, the subject of taxation is not 
treated in detail in this book. 838 


a transfer of stock to a purchaser at an execution sale of stock upon which levy was 
made to satisfy a judgment against a stockholder. Mixson v. First Nat’l Bank of Miami, 
(i 9 S 1) 102 Fhn 468, 136 So. 258. 

3^2 Harris v. Mid-Continent Life Ins. Co., (1919) 75 Okla. 105, 182 P. 85. It was stated 
that, while the purchaser of stock becomes the owner of the shares, and is entitled to 
all the rights and privileges of a stockholder, he must rely upon the same evidence of 
title as the purchaser at an attachment sale of any other class of personal property. 

333 For complete and up-to-date information on any tax law, see Prentice-Hall Stock 
Transfer, Federal Taxes, and State and Local Taxes . 




CHAPTER 23 


RULES FOR TRANSFER OF 
SECURITIES 

CONTENTS 

Desirability of rules for transfer, 981 Rules for transfer of securities, 981 


DOCUMENTS REQUIRED FOR TRANSFER 


Transfers by agents, 982 
Transfers by bankrupts, 983 
Transfers by receivers or trustees in bank¬ 
ruptcy, 983 

Transfers by corporations, 984 
Transfers by associations, 985 
T ransfers by executors or administrators, 

9% 

T ransfers from decedents without probate 
proceedings, 988 


Transfers by guardians or committees, 
988 

T ransfers by trustees, 989 
Transfers by joint tenants, 991 
T ransfers by tenants in common, 991 
Transfers by partners, 992 
T ransfers by persons with limited interests, 
99 « 

Transfers by pledgees, 992 
Upon change of name, 992 
General documentary requirements, 993 


RULES FOR EXECUTION OF ASSIGNMENT 


By agent, 993 

By committee or guardian, 994 
By corporation or association, 994 
By executor or administrator, 994 
By trustees, 995 
Upon change of name, 995 
By joint tenants and tenants in common, 
996 

By married woman, 996 

By partnership, 996 

By persons with limited interest, 997 


By receiver, 997 

Guaranty of signature on assignment, 997 
General rules covering signature on assign¬ 
ment, 998 

Several signatures, 999 
Date on assignment, 999 
Alterations in assignment, 1000 
Filling in assignment or power of attorney, 

I (MX) 

Stock powers, 1000 


979 



980 


RULES FOR TRANSFER OF SECURITIES 


REGISTRATION AND ISSUANCE OF NEW CERTIFICATE 


To agent, 1001 

To committee, 1001 

To corporation or association, 1001 

To executor or administrator, 1002 

To trustee, 1002 

To joint owners, 1003 

To tenants in common, 1003 

7 ’o persons with limited interest, 1003 

To partnership, 1004 

To married woman, 1004 

To minor, 1004 

To pledgee, 11x14 


To guardian, 1005 

To incompetent, 1005 

To individual, 1005 

Split-up certificates, 1005 

Permanent certificates, 1006 

Fractional shares, ioofi 

General rules covering stop notices, 1006 

Lost certificates, 1007 

Notices to co-transfer agents and co¬ 
registrars, 1008 
Bonds, 1008 

New York Stock Exchange rules, 1008 



CHAPTER 23 


Rules for Transfer of Securities 

Desirability of rules for transfer. Every corporation that handles 
its own transfers of securities, every transfer agent, and every regis¬ 
trar, is faced constantly with the necessity of checking on the suffi¬ 
ciency of the documents and endorsements covering proposed trans¬ 
fers. In addition, inquiries concerning transfer requirements are 
continually received. 

No matter how well grounded particular clerks or employees 
may be in the rules of law concerning transfers of securities, the 
desirability of a uniform guide is obvious. Particularly is this so 
in cases where different employees might give varied interpretations 
to the same principles of law. Furthermore, numerous problems 
concerning the adequacy of documents required for transfer result 
from determinations of corporate policy, based upon the advice of 
counsel and peculiarly inherent in given corporations. Accordingly, 
most corporations, as well as transfer agents, that have a large 
volume of stock transfers prepare circulars outlining their require¬ 
ments for transfer. These circulars are used by employees engaged 
in the actual transfers, and are sometimes sent in answer to inquiries. 

Rules for transfer of securities. The rules set forth in the fol¬ 
lowing paragraphs have been prepared as a guide for the ultimate 
preparation by transfer agents of their own circulars on this subject. 
Before issuing a circular, the corporate secretary, with the aid of 
counsel, should check these rules against the law of the state of 
incorporation, and, in addition, there should be a canvassing of 
the entire subject on questions of policy. The rules have been 
grouped as follows: (1) documents required for transfer; (2) execu¬ 
tion of assignments; and (3) registration and issuance of new certifi¬ 
cates. 
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DOCUMENTS REQUIRED FOR TRANSFER 

1. Transfers by agents. 

(a) An original or duly certified copy of the power of appoint¬ 
ment under which the agent derives his authority to make the 
transfer. A transfer by the agent to himself as an individual should 
not be made unless the transfer is explicitly authorized under the 
terms of the power or by a decree of a court of competent juris * 
diction. 

(b) A statement showing who has the custody of the original power 
of attorney. 

(c) Satisfactory evidence that the principal was living on the 
date when the assignment was executed by the agent, and that the 
power of attorney was in force and in effect on that date. The 
guaranty of a responsible bank or stock exchange firm, indorsed 
on the copy of the power of attorney to be filed, or set forth in a 
separate instrument, is sufficient. 

(d) An assignment of the security executed by the agent as indi¬ 
cated in Rule 17. 

(e) Any other instruments that, under the terms of the power of 
attorney or under the statutes of the state in which the power is 
exercised, may be necessary to evidence the authority of the agent 
to make the transfer. 

(/) Under Sec. 1491 et seq. of the Internal Revenue Code, a tax is 
imposed upon certain transfers of stocks and securities to foreign 
corporations, trusts, and partnerships. Transfer agents are required 
to report such transfers in accordance with the following ruling of 
the Internal Revenue Service: 

Transfer agents to file statements. —Under Sec. 1491 of the 1954 In¬ 
ternal Revenue Code there is imposed upon the transfer of stock or securi¬ 
ties by a citizen or resident of the United States, or by a domestic corpora¬ 
tion or partnership, or by a trust which is not a foreign trust, to a foreign 
corporation as paid-in surplus or as a contribution to capital, or to a 
foreign trust, or to a foreign partnership, an excise tax equal to 271/2 P er 
cent of the excess of (1) the value of the stock or securities so transferred 
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over (2) its adjusted basis (for determining gain) in the hands of the trans¬ 
feror. Under Sec. 1492 this tax does not apply if the transferee is an organi¬ 
zation exempt from income tax under Sec. 501-504 (except an organization 
described in Sec. 401(a)), or if prior to the transfer it has been established 
to the satisfaction of the Commissioner that such transfer is not in pursu¬ 
ance of a plan having as one of its principal purposes the avoidance of 
Federal income taxes. 

Every transfer agent making a transfer described in Sec. 1491 should 
make a return on Form 92b to his District Director on the same day the 
transfer is made, and pay the tax due. If it is claimed the transfer is non- 
taxable under Sec. 1492, Form 92O should be accompanied by (1) the Com¬ 
missioner’s letter approving the plan as one not having as one of its princi¬ 
pal purposes tax avoidance, or (2) a certificate establishing the transferee's 
exemption under Sections 501 to 504 (or a copy of the Commissioner's 
letter so holding) [Reg. ^./494-j]. 

2. Transfers by bankrupts. 

(a) If the transfer is being made by the bankrupt to the receiver, 
a certified copy of the order appointing the receiver. 

( b ) If the transfer is being made to a third party, a letter or certifi¬ 
cate signed by a bank or a member of the stock exchange, certifying 
that the securities were purchased for value prior to the failure of 
the transferor, and that the securities were not delivered in payment 
of an antecedent indebtedness within four months of the bank¬ 
ruptcy; or certifying that the stock was held as collateral security 
for a loan to the bankrupt, that the loan agreement authorized the 
sale, and that the delivery of the shares did not constitute a voidable 
preference under the Federal Bankruptcy Act. 

3. Transfers by receivers or trustees in bankruptcy. 

(a) A certificate of appointment of the receiver or trustee, with 
proof that the receivership or trusteeship is still in force. 

(1 b) Proof of the authority of the receiver or trustee to transfer. 
Evidence of authority may be found either in the order of appoint* 
ment or in a separate order authorizing the transfer. 

(c) An assignment executed by the receiver or trustee personally. 
(See Rule 27.) 
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(d) Where a transfer is being made by a person or corporation 
in the hands of a receiver, to a third party, the transfer agent should 
require either a release from the receiver or a statement signed by 
a bank or a member of the stock exchange, certifying that the securi¬ 
ties were purchased for value prior to the receivership; or certifying 
that the securities were held as collateral for a loan, and that the 
loan agreement authorized the sale of the securities. 

4. Transfers by corporations. 

(a) Proof of the authority of the officers of the corporation trans¬ 
ferring the stock. This authority may be found in one or more of 
the following: 

(1) A copy of the charter or articles of incorporation, certified 
and sealed by the Secretary of State. 

(2) A copy of the by-laws, authorizing the execution of assign¬ 
ments of securities, duly certified by the secretary of the corpora¬ 
tion as being in force at the time of the transfer, and scaled. If the 
by-laws make it the duty of the finance committee to pass upon 
a transfer, a certified copy of the resolution of the finance committee 
should also be required. 

(3) A copy of a resolution of the board of directors, authoriz¬ 
ing the transfer and naming the officers delegated to execute the 
assignment. This copy should be certified by the secretary of the 
corporation as being a true copy from the minutes, and should be 
sealed. If the resolution is of continuing effect, the secretary should 
certify that the resolution is in effect at the time of the intended 
transfer. 

( b) If the officers authorized in the charter, by-laws, or a resolution 
to transfer are mentioned only by title, as for example, president, 
treasurer, or any vice-president and secretary, etc., proof that the 
officers signing have been duly elected to their respective offices. 

(< c ) The authentication of the by-laws and of the resolution should 
be executed by an officer other than the one authorized to execute 
the assignment. If there is only one officer, the by-laws and the reso¬ 
lution should be certified by a quorum of the board of directors. 
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(d) An assignment of the securities executed as indicated in Rule 
1 9* 1 

(i e) Any other papers that, under the terms of the charter or of 
the by-laws, may be necessary to authorize the transfer. 

(/) If the transfer is being made to a director or officer of the 
corporation as an individual, a resolution of the board of directors 
specifically authorizing the transfer, and duly certified by an officer 
other than the proposed transferee, should be required. The transfer 
officer should make special inquiry as to the validity of the transfer. 

(g) If stock stands in the name of a nominee who has left the em¬ 
ploy of the corporation, and the nominee has not executed an as¬ 
signment of the stock, a guaranty should be required before the 
transfer is permitted. 

5. Transfers by associations. 

(a) A copy of the constitution or charter and a copy of the by-laws, 
duly certified by the secretary of the association. 

(b) Proof of the authority of the officer or agent making the trans¬ 
fer, as evidenced by a resolution of the governing body authorizing 
the transfer, duly certified. 

(c) An assignment executed by the authorized officer or agent as 
indicated in Rule 19 (properly sealed, if a seal is required). 

( d ) When an organization changes its name by legal process and 
requests a transfer from the old to the new name, a certified copy of 
the order effecting the change should be required. 

( e) If the security is registered in a trade name, evidence must be 
furnished that the person making the transfer is the sole owner of 
the securities. 

6. Transfers by executors or administrators. 

(a) If the decedent died testate, a certified copy of the will is neces¬ 
sary. The transfer officer should see that the will does not restrict the 
transfer of the particular securities involved. 

1 See Rule 185, New York Stock Exchange rules, on page 1009. 



RULES FOR TRANSFER OF SECURITIES 


986 

(b) A probate certificate or a certificate showing the granting of 
letters testamentary or letters of administration, properly certified, 
and evidence that such letters are still in force at the time of the in¬ 
tended transfer. 

(c) If the statute of the state governing the powers of the executor 
or administrator requires an order of court to authorize the transfer, 
a duly certified copy of the court order should be required. If the 
statute contains other requirements for transfer, proof of compliance 
with such statutory requirements is necessary. 

(d) If distribution is made prior to the expiration of the legal 
time for the payment of debts, proof of authorization by the court, 
or an affidavit of the executor or administrator that all debts have 
been paid or have been provided for, should be required. 2 

(e) Evidence of the payment of inheritance and estate taxes, or in 
lieu thereof, waivers issued by the proper authorities. 

(/) An assignment of the security, executed by the executor or 
administrator (see Rule 20). If a corporation acts as an executor or 
administrator, proof must be furnished of the authority of the offi¬ 
cers executing the assignment. Where securities form part of a trust 
created by the will, an assignment executed by the executor or ad¬ 
ministrator should nevertheless be required. An assignment by the 
trustee alone is not sufficient. 

(g) If an executor or administrator desires to transfer securities 
from a decedent’s estate to himself as an individual, he must furnish, 
in addition to other documents, proof of his right to do so. A certi¬ 
fied copy of the order of distribution of the estate, and an affidavit 
that all prior legacies, if any, and all claims against the estate have 
been paid in full or have been provided for, should be required. 

(1 h ) Where securities standing in the name of a decedent were held 
by him merely as nominee or trustee, the transfer officer, before trans¬ 
ferring the stock, should require either: (1) an assignment executed 
by the legal representative of the estate, and all other usual docu- 

2 Even if the laws of the state governing the powers of the executor or administrator 
prohibit distribution for a fixed period, a corporation may not refuse to make transfers 
during that period. As a matter of practice, however, some transfer agents require this 
affidavit. 
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ments required upon a transfer by executors or administrators; or 
(2) a release executed by the legal representative of the decedent's 
state, evidence of the appointment of such legal representative, inher¬ 
itance tax waivers, where such waivers are required upon the transfei 
of stock standing in the name of a decedent, an assignment executed 
by the substituted trustee, and proof of the appointment of the sub¬ 
stituted trustee. 

(i) Transfers should be made in accordance with the order for 
distribution. Even if a beneficiary named in the order has died in the 
meantime, the transfer should be made as indicated in the order. 
However, if all the distributees agree to a distribution other than 
that indicated in the order, a different distribution may be made. 
For example, if the order authorized transfer to several beneficiaries, 
transfer may be made to one beneficiary, provided that all the others 
agree. 

(j) The usual documents should be required, even if the securities 
forming part of the decedent’s estate are registered in the name of 
another person. In addition, an assignment executed by the record 
holder must be submitted, and his signature duly guaranteed. 

(k) If the transfer is being made to a beneficiary, and the order of 
the court that has been submitted authorizes a sale, proof should be 
furnished that the shares have actually been sold to the beneficiary. 

(/) If a transfer is being made to a second legatee under the will, 
proof of the death of the first legatee must be submitted. For ex¬ 
ample, if the will bequeaths stock to A, but if A is not living at the 
time of the testator’s death, then to /?, proof of A 's death must be 
submitted before a transfer may be made to B. 

(m) If a transfer is requested by the executor to someone other 
than the sole beneficiary under the will, the consent of the sole bene¬ 
ficiary should be required, as well as an affidavit of the executor that 
all debts and claims against the estate have been paid or have been 
provided for. 

(n) Where the executor requests a transfer of stock to various 
legatees in unequal amounts, under a provision of the will requiring 
that the particular securities are to be equally divided among the 
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legatees, the transfer agent should require proof of the authority of 
the executor to make the unequal distribution. No such proof is 
required if the will simply directs an equal distribution of property 
without designating the particular securities submitted for transfer. 

7. Transfers from decedents without probate proceedings. 

(а) If the statute governing the distribution of the estate permits 
distribution without probate proceedings, a transfer may be made 
without probate of the estate upon the furnishing of the following: 

(1) Proof of compliance with statutory requirements, such as 

an order of court of a statement of facts, guaranteed by some repu¬ 
table bank or trust company. 

(2) Proof of payment of inheritance and estate taxes, or waivers 

in lieu thereof, issued by the proper federal and state authorities. 

(б) Where it is claimed that securities were assigned and delivered 
for value before the owner’s death, proof thereof must be furnished. 

(c) Where a small amount of stock is involved, and such stock 
constitutes the entire estate, a corporation may make a transfer di¬ 
rectly to the heirs without probate or administration proceedings, 
upon the furnishing of a surety bond. 

8. Transfers by guardians or committees. 

(a) A certificate showing the appointment of the guardian or com¬ 
mittee, or a copy of letters of guardianship or committeeship, duly 
certified, and proof that the letters are still in force. 

( b ) If a guardian was appointed by will, a certified copy of the will. 

(c) Proof of compliance with requirements of the statutes govern¬ 
ing the powers of the guardian or committee upon a transfer. (A 
careful check should be made to ascertain whether a court order is 
required.) 

(1 d ) An assignment executed by the guardian or committee as in¬ 
dicated in Rule 18. If a corporation is acting as a fiduciary, proof of 
the authority of the officers executing the assignment should be re¬ 
quired. 
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(e) If a transfer is being made from the guardian or committee to 
his ward, proof of the termination of the guardianship or committee¬ 
ship, as for example, a certified copy of a court order, a birth certifi¬ 
cate showing that the ward has come of age, or proof of the com¬ 
petency of the ward and the discharge of the committee. 

(/) If a ward has died, all documents required upon transfer from 
a decedent’s estate must be furnished, in addition to the foregoing 
documents. (See Rule 6.) 

(g) If the security is registered in the name of a minor, the trans¬ 
fer must be made by a duly appointed guardian, or a bond of in¬ 
demnity must be furnished. 

( h ) If a transfer is being made from the name of an incompetent 
to the name of the committee, proof of the appointment of the com¬ 
mittee should be required. 

9. Transfers by trustees. 

(a) The original or a duly certified copy of the instrument creat¬ 
ing the trust. (See Ride iG.) 

(1) An extract from the trust instrument is not sufficient, even 

if it is duly certified. But see g (/). 

(2) The transfer officer should see that the instrument of trust 

does not restrict the transfer of the particular securities involved. 

( b ) Satisfactory evidence of the appointment of the trustee and of 
the retention of the trustee at the time of the intended transfer, 
where the assignment is executed by trustees other than those named 
in the instrument of trust, and where the statutes of the state in 
which the trust is administered, require a judicial ratification of the 
appointment. 

(c) An order of a court of competent jurisdiction, authorizing the 
transfer: 

(1) If the statute of the state to whose laws the trust is subject 

requires an order. 

(2) If the trust instrument has been lost. 



990 


RULES FOR TRANSFER OF SECURITIES 


(3) If the transfer is to the individual name of the trustee, un¬ 
less such transfer is explicitly authorized under the terms of the 
trust instrument. 

(4) When a trustee has been appointed for an absent legatee. 

(5) If the trust instrument does not authorize a sale. Securities 
that are nonlegal investments, forming part of a trust estate, may 
be transferred without a court order, even if the trust instrument 
does not specifically authorize a sale. 

(d) Any other papers that, under the terms of the trust instrument 
or under the statutes of the state in which the trust is administered, 
may be necessary to show the authority of the trustees to make the 
requested transfer. 

(e) Inheritance tax waivers. 

(/) In case of voluntary trust indentures, a photostat copy, certified 
to by a bank or trust company, may be accepted in lieu of the origi¬ 
nal instrument. 

(g) An assignment executed by the trustees as indicated in Rule 
21. 

(1) All the trustees must sign, unless the statute of the state gov¬ 
erning the transfer or trust instrument provides otherwise. 

(2) If a trustee has died, proof of the death of the deceased 
trustee should be submitted. 

(3) If a trust instrument authorizes transfer by the surviving 
trustees, and an assignment is executed by a sole surviving trustee, 
proper proof of the death of the other trustees should be required. 

{4) If an order authorizing a transfer grants authority to trans¬ 
fer to a designated person as surviving trustee, proof of the death 
of the deceased trustee is unnecessary. 

(5) Substituted trustees should furnish evidence of their ap¬ 
pointment. 

(6) If a corporation acts in a fiduciary capacity, proof should be 
furnished as to which officers are authorized to execute the assign¬ 
ment. 
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(h) If no trust exists, proof of the facts involved in the registry of 
the stock in the name of the trust, and in the proposed transfer, 
should be required. 

10. Transfers by joint tenants. 

(a) If one of the joint tenants has died, proof of the payment of 
inheritance and estate taxes, or waivers in lieu thereof. 

(b) If one of the joint tenants has died, an assignment by the legal 
representative of the deceased tenant or a release of the securities 
should be furnished, if the laws of the state governing the tenancy 
do not recognize the right of survivorship. 

(c) If such laws recognize the right of survivorship, upon the death 
of one joint tenant, a transfer may be made to the surviving tenant 
in his individual name, upon proof of the death of the other tenant. 
A death certificate or a probate certificate, showing the appointment 
of an executor or administrator, may be accepted without the presen¬ 
tation of any assignment by the executor or administrator. If the 
name on the death certificate differs in any respect from the name 
given on the certificate of stock, an affidavit that the persons named 
in the two certificates arc identical should be required. 

(d) For the execution of an assignment by joint tenants, see Rule 
* 3 - 

11. Transfers by tenants in common. 

(а) If both tenants have died, all documents required upon trans¬ 
fer from the name of a decedent should be furnished for each of the 
tenants, the assignments being executed by the legal representatives 
of each estate (see Rule 6). 

(б) If one tenant has died, the transfer officer should require, in 
addition to an assignment executed by the survivor, all the docu¬ 
ments generally required upon the transfer of stock standing in the 
name of a decedent (see Rule 6). 

(c) It may be presumed that stock registered in the name of two or 
more persons is held as a tenancy in common and not as a joint 
tenancy. 
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((/) For execution of an assignment by tenants in common, see 
Rule 23. 

12. Transfers by partners. 

(a) If both partners are dead, proof of the payment of inheritance 
and estate taxes, or waivers in lieu thereof, in both estates, are re¬ 
quired. 

(b) For the execution of an assignment by partnership, see Rule 
25- 

13. Transfers by persons with limited interests. 

(a) If stock is registered in the name of a life tenant as such, it 
may be transferred to the life tenant as an individual, upon the fur¬ 
nishing of a release, properly executed by the sole remainderman, 
provided that the remainderman is competent to act. 

( b) Proof of the death of the life tenant must be submitted before 
a transfer will be made to the remainderman. Inheritance tax 
waivers should also be submitted where the statute requires the pay¬ 
ment of such taxes. 

14. Transfers by pledgees. 

(a) The original agreement of pledge. 

(b) Proof of compliance with the requirements of the statutes and 
the pledge agreement governing the sale upon default. 

(c) If neither the agreement nor the statute makes provision for 
the sale upon default without notice and without foreclosure, proof 
that reasonable public notice of sale has been given, or a certified 
copy of the foreclosure decree, should be required. 

(d) An assignment, duly executed by the pledgee. 

(e) If the pledgor has died, proof of the payment of inheritance 
and estate taxes, or waivers in lieu thereof, should be submitted, in 
addition to the usual documents. 

15. Upon change of name. 



RULES FOR EXECUTION OF ASSIGNMENT 993 

Where an individual name has been legally changed, a transfer 
from the old name to the new may be made upon the furnishing of 
a certified copy of the decree effecting the change. (For the execution 
of an assignment upon a change of name, see Rule 22.) 

16. General documentary requirements. 

(a) If an instrument to be submitted upon transfer is a matter of 
public record, the original or a certified copy of the original, prop¬ 
erly authenticated by the certificate and seal of the recording officer, 
should be required. If a return of the instrument submitted is de¬ 
sired, a notarially certified copy should be furnished for filing in the 
transfer office. If the instrument is from a foreign jurisdiction, the 
authority of the notary should be exemplified by the proper county 
(and/or court) officer. (See (e), below.) 

(b) If an instrument to be submitted upon transfer is not a matter 
of public record, the original, satisfactorily authenticated, should be 
submitted. A notarially certified copy should be presented for filing 
if a return of the original is desired. 

(c) Recorded instruments should be returned by the transfer 
officer promptly. Copies thereof or relevant extracts should be kept 
in the files of the transfer office. 

(d) Copies of court orders evidencing authorization to transfer 
must be submitted in full. Certified extracts should not be accepted. 

(e) Signatures of notaries not known at the transfer office should 
be verified by the proper county clerk. Documents exec uted beyond 
the territory of the United States should be verified by a United 
States consul. 
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17. By agent. 

(a) The assignment of the certificate should be signed by the agent 
in his capacity as such. For example, “Adam Lane, by Charles Crane, 
Agent.” 
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( b ) Where the security registered in the name of the agent indi¬ 
cates the name of the principal, the principal may execute the as¬ 
signment. For example, if the registration is in the name of “Charles 
Crane, Agent for Adam Lane,” the assignment may be executed by 
Adam Lane. Execution of the assignment by the agent is, however, 
preferred. 

18. By committee or guardian. 

(a) The assignment should be signed by the committee or guard¬ 
ian in a representative capacity. 

( b ) If the security is registered in the name of more than one per¬ 
son as committee or guardian, each person must execute the assign¬ 
ment. 

19. By corporation or association. 

(a) The assignment should be executed by the officer authorized 
to transfer securities. For example, “A.B.C. Corporation, by Richard 
Payne, President.” 

( b ) The officer who makes the assignment should acknowledge it 
before a notary public. If the acknowledgment is taken outside of 
the state, a certificate of notarial authority should be attached. 

(c) The corporate seal should be impressed on the assignment 
whether the assignment is indorsed on the security itself or executed 
on a detached stock power. 

20. By executor or administrator. 

(a) The assignment must be executed by the executor or adminis¬ 
trator in his representative capacity. 

( b) The power to sign cannot be delegated to an agent. 

(c) Where there are two or more executors or administrators, the 
statute of the state governing the powers of the executors or ad¬ 
ministrators should be examined to determine who may execute the 
assignment. 

( d ) For an assignment by a trustee-executor, see Rule 2 i (e). 
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( e) In an assignment of stock by an executor from the name of the 
decedent to himself as executor, the signature on the assignment 
need not be guaranteed. A guaranty is required, however, where the 
assignment is made to the executor as an individual. 

^-WARNING-^- Any transfer by an executor, administrator, or trustee to 

himself, individually, is open to serious question unless authorized by a spe¬ 
cific court order. The consideration for the transfer should be specifically set 

forth. 

(/) If, prior to the transfer of stock, an estate is closed, it should be 
reopened so that the original executor or administrator may execute 
the assignment. If the original executor or administrator has died, 
the assignment should be executed by a special administrator, ap¬ 
pointed by the court. 

21. By trustees. 

(a) The assignment should be executed by the trustee in his repre¬ 
sentative capacity. (See WARNING in Rule 20.) 

(b) All living trustees must sign the assignment, unless the trust 
instrument authorizes less than all of the trustees to pass title. 

(c) If a co-trustee has died, proof of death, such as a certificate of 
death, when obtainable, or a credible affidavit, should be required 
as a condition precedent to transfer. 

(d) In case of a vacancy of one or more trustees, due to any cause, 
satisfactory evidence thereof must be filed. 

(e) Where the trustee is also the executor of the estate, but the 
transfer is not made in the regular course of administration, the as¬ 
signment should be executed by the holder both as trustee and as 
executor. 

22* Upon change of name. 

Where a transfer is being made from the maiden name to the 
married name of a stockholder, or from an old name to a new name, 
changed by legal procedure or otherwise, the assignment should be 
executed as follows: '‘Mary Lane, now Mary Lane Jones”; or “Sun¬ 
shine Co., now The Merry Sunshiners.” 
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Evidence of identity may be required. See also Rule 15. 

23. By joint tenants and tenants in common. 

Each tenant must sign the assignment. 3 

24. By married woman 

If the security is registered in the name of a person who is a mar¬ 
ried woman, or if the corporation knows that such person is married, 
the statutes of the state whose laws govern the powers of a married 
woman should be examined to see if such person may assign the 
security without the consent of her husband. 4 

25. By partnership. 

(a) The signature must be the established and legal signature of 
the firm. 

(b) While the assignment may generally be executed by signing 
the firm name, if the circumstances are such as to place the transfer 
agent upon inquiry as to the authority of the partner executing the 
assignment, further proof of his authority to sign should be required. 

(c) Where the securities are to be transferred to one of the mem¬ 
bers of the firm, each member of the firm must affix his signature to 
the assignment. In lieu thereof, the partners may indicate their con¬ 
sent by executing a separate instrument, the signatures on which 
must be guaranteed. 

( d) If all partners are dead, the executor or administrator of the 
partner who died last should execute the assignment, in the absence 
of any contrary provision in the agreement of partnership. 

(e) Where a transfer is being made to a new partnership, formed 
to assume the business of the old partnership, the assignment should 
be executed by all the partners of the old firm. If one member is 
authorized to effect the transfer, an assignment executed by him 
alone may be accepted if evidence of his authority is furnished. 

(/) If a firm executing an assignment has dissolved, and is suc- 

3 See Rule 19a, New York Stock Exchange rules, on page 1011. 

4 See Rule 194, New York Stock Exchange rules, on page iou. 
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ceeded by a firm or firms having as general partners some of the gen¬ 
eral partners of the dissolved firm, the assignment may be accepted 
if the new firm or one of the new firms signs a statement reading 
“Execution Guaranteed,” under a date subsequent to that on which 
the new firm so signing was formed. 

26. By persons with limited interest. 

During the life of the life tenant, assignments must be executed 
both by him and by the remainderman, unless the will gives the life 
tenant the power to transfer, or unless it confers such authority upon 
a trustee. 

27. By receiver. 

The assignment must be executed by the receiver himself. The 
power to do so may not be delegated to an agent. 

28. Guaranty of signature on assignment. 

(a) If the signature on the assignment is not known to the transfer 
agent, it must be guaranteed either by: (l) an establishment repre¬ 
sented on the stock exchange; or (2) a state or national bank or trust 
company. 

( b) The signature on the guaranty should be that of an officer and 
his official title should be affixed thereto. In guaranties by banks or 
trust companies, the transfer agent should see that the guaranty is by 
the bank and that it is not merely a personal guaranty by an officer. 

(c) Even if the guaranty is executed by a member of the stock ex¬ 
change, the transfer agent should refuse to accept it if the signature 
is unknown to him. 

(d) If the guaranty is by a corporation, the proper officer of the 
corporation should affix his official signature and title, in addition 
to the name of the corporation. For example, “Arcade Co., Inc., by 
Benjamin Cass, President.” 

( e ) When the broker through whom the stock was sold is not a 
member of the stock exchange, the transfer agent should require, in 
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addition to the broker's guaranty of the signature, the guaranty of a 
member of the exchange. The transfer agent should be sure that the 
member guarantees the signature of the person executing the assign¬ 
ment, and not merely the signature of the broker. 

(/) The guaranty must be unconditional and unqualified. The 
transfer agent should insist that the guaranty simply read “Signature 
Guaranteed.” 

(g) A guaranty by an out-of-town bank or trust company having 
no local correspondent should not be accepted. 

( h ) The guaranty should appear on the assignment itself, and not 
in any separate instrument. 

(»*) No guaranty is required where securities are registered in the 
name of an out-of-town bank or trust company. Identification by the 
New York correspondent of the bank or trust company is sufficient. 

(j) A signature may be guaranteed by an officer of the corporation 
issuing the stock. 

(At) The firm guaranteeing the signature must be in existence at 
the time the security is presented for transfer. If it has gone out of 
business, or if it has been consolidated, merged, or suspended for 
insolvency since the time of the guaranty, the guaranty should not 
be accepted. 

(/) The guarantor and the transferee may be the same person. 

(m) No guaranty of signature is required or permitted on assign¬ 
ments of United States Government bonds. 

(«) Where the assignment is executed by a person or corporation 
whose signature would be accepted as a guaranty, no signature 
guaranty need be required. 

29. General rules covering signature on assignment. 0 

(a) The signature on the assignment must correspond in every 
particular with the name in which the security is issued, without 

& The complete rules of the New York Stock Exchange governing the documents re¬ 
quired for transfer and the rules governing signatures on assignments will be found on 
pages 1008 to 1015 . 



RULES FOR EXECUTION OF ASSIGNMENT 999 

abbreviation, enlargement, or change. For example, if the certificate 
is registered in the name of “Adam James Beard,” the assignment 
should be signed “Adam James Beard,” and not “Adam J. Beard”; 
or, if the name of the registered holder is prefixed by “Dr.,” "Capt.,” 
“Miss,” "Mrs.,” “Rev.,” and the like, the signature must include 
such prefix. 

(b) If the signature does not correspond in every particular with 
the name in which the security is issued, the assignment may never¬ 
theless be accepted, upon the furnishing of a guaranty by a bank or 
trust company or by a member of the stock exchange, to the effect 
that the person indorsing the certificate is the same person whose 
name appears on the face of the certificate. 

(c) If the security has been issued in a name incorrectly stated or 
wrongly spelled, the assignment must be executed both in the regis¬ 
tered and in the correct name. 

(d) The assignment may be signed by a mark. The mark should, 
however, be duly witnessed and guaranteed. 6 

(e) Pencil signatures may be accepted, although it is advisable to 
require assignments to be signed in ink. It is general practice to ac¬ 
cept signatures made by pen, bail-point pen, or indelible pencil. 

30. Several signatures. 

Each signature should be witnessed and guaranteed. Where there 
are two or more signatures to an assignment, the witness should indi¬ 
cate in his own handwriting which signature he is witnessing. 

31. Date on assignment. 

(a) The assignment should be dated. 

(b) The date need not be Tecent. If, however, the corporation is 
put on notice of the death of the transferor, it must require the docu¬ 
ments as indicated in Rule 6. 

6 Many transfer officers require two witnesses to sign the following guaranty: 

“We certify that the assignment was read to the assignor in our presence, that he 
made his mark in our presence, and that he signified his intention thereby to transfer 
the shares of stock represented by this certificate/' 
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(c) An assignment to a successor trustee by the resigning trustee 
may be dated subsequent to the effective date of resignation. 

32. Alterations in assignment. 

(a) Any alteration or correction must be accompanied by an ex¬ 
planation on the original instrument, signed by the person execut¬ 
ing the assignment. 

(b) If the signature has been altered in any way, the assignment 
should not be accepted. The transfer agent should require a guaranty 
of the signature as altered. 

33. Filling an assignment or power of attorney. 

(a) If the power of attorney has been filled in with the name of an 
individual or firm other than the transfer officer, as attorney, a power 
of substitution should be required. 

(b) If an assignment is executed in blank, the transfer agent 
should insist that the name of the transferee in whose name the new 
certificate is to be issued, be presented in writing, signed by the 
person who offers the certificate for transfer, in order to avoid error. 
The address of the transferee should also be furnished for the cor¬ 
porate records. 

34. Stock powers. 

(a) Detached instruments of assignment must contain provision 
for the irrevocable appointment of an attorney with power of sub¬ 
stitution, and a full description of the securities affected; for ex¬ 
ample, the name of the company, the class of stock, the certificate 
number, and the number of shares, written in words and numerals. 
The entire description of the security should be in the same writing. 

(b) Detached powers of assignment should bear a date subsequent 
to the date of registration of the securities presented. 

(c) Where an assignment is executed on a separate instrument, 
each certificate should be accompanied by a separate assignment. 

(d) If, prior to the execution of the stock power, an assignment 
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has been indorsed on the bark of the stock certificate, a release from 
the transferee under the earlier stock power or a guaranty of its can¬ 
cellation should be obtained. 

REGISTRATION AND ISSUANCE OF 
NEW CERTIFICATE 

35. To agent. 

The certificate should be issued in the name of the principal, and 
not in the name of the agent as such. However, if the principal and 
the agent agree, certificate may be issued in the name of the agent 
even without showing the agency. If the agency relation is to be 
shown, it should be in this form: “John Doe, agent for Richard Roe 

u/a dated. 19....”; or, “John Doe, attorney in 

fact for Richard Roe under a power of attorney dated. 

-- 19-” 

36. To committee. 

The certificate should be issued in the name of the committee, 
indicating the person for whom the committee is acting. A certified 
copy of the decree appointing the committee should be filed with the 
transfer officer. 

See Rule 48 for issuance of stock to an incompetent. 

37. To corporation or association. 

(a) Registration should be in the title of the corporation or the 
association. If the name of a corporation designated as transferee 
does not contain the word “corporation” or “incorporated," a copy 
of its articles of incorporation, certified by the Secretary of State, 
under seal, or some other evidence that it is a corporation, should be 
submitted. 

(b) Even if the name of the corporation designated as transferee 
does contain the word “corporation” or the word “incorporated,” an 
officially certified copy of the articles of incorporation should be sub¬ 
mitted, to facilitate a future transfer. 
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(c) Where the name is not that of a corporation or partnership, 
the following should be submitted: (1) proof of the legal nature of 
the organization; (2) evidence showing what representative of the 
organization is vested with authority to execute an assignment of the 
security; and (3) a copy of the by-laws or some other similar instru¬ 
ment, to facilitate a future transfer (sec Rule 5). 

(d) Securities owned by a person doing business under a trade 
name should be registered in his name as an individual. For ex¬ 
ample, if John Smith trades under the name of “The Smith Store,” 
the security should be registered “John Smith,” and not “John 
Smith, trading as The Smith Store.” 

38. To executor or administrator. 

(a) The name of an executor or administrator should be followed 
by a brief description of the will or estate. For example, “Daniel 
Kane, Executor (or Administrator) of the Estate of Margaret Kane.” 
Certificates should never be issued to “Estate of Kane,” and the like. 

(b) Stock may be registered in the name of the administrator or 
executor as such, even if the purchase of the stock by the legal rep¬ 
resentative was made without compliance with requirements of the 
statutes governing the powers of the legal representatives in regard 
to the obtaining of a court order. 

(c) Where a legatee dies prior to the settlement of the estate and 
prior to the transfer of the stock from the name of the decedent, the 
certificate should be issued to the executor of the estate of the de¬ 
ceased legatee, and not directly to the beneficiary of the estate of the 
deceased legatee. 

(<d ) Even if an executor is also a trustee, stock should be regis¬ 
tered in his name either as executor or as trustee, but not as both at 
the same time. 

39. To trustee. 

(a) The name of the trustee should be followed by a brief descrip¬ 
tion of the trust instrument under which the trust is created, whether 
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under a will or a deed of trust. For example, “John Smith and James 
Wade, Trustees under the will of Mary Dade,” or “John Smith, 

Trustee under indenture date.. 19...., between 

.and.” 

(b) If the instrument creates more than one trust, the trust clause 

should also be given. For example, “John Smith, Trustee for 
.under the.clause of the will of.” 

(c) When securities are to be registered in a particular form so 
as to indicate that they are impressed by a trust, the instrument 
creating such trust should be exhibited, and a certified copy thereof 
should be filed in the transfer office before registration. If this is 
done, the trust instrument need not be subsequently exhibited if a 
transfer is requested, and a future transfer by the trustee will be 
facilitated. 

( d) If the appointment of the trustee is by decree of a court, a 
certificate evidencing the appointment should be filed at the time of 
registration. 

(e) A certificate should not be issued in the name of a trustee 
merely for the convenience of the parties, where no trust actually 
exists. 

(/) See Rule 38 (d), above, in regard to the issuance of a certificate 
to an executor and trustee. 

40. To joint owners. 

The full name of each joint owner must be given and the nature 
of the tenancy should be clearly indicated. For example, “Alice 
White and James White, as joint tenants with right of survivorship, 
and not as tenants in common.” 

41. To tenants in common. 

The name of each of the tenants should be given in full, and the 
nature of the tenancy should be clearly indicated. For example, 
“Alice White and James White, as tenants in common.” 

\ 

1 

; 42. To person with limited interest. 
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(a) Securities bequeathed to a beneficiary for life should not be 
registered in the name of the life tenant as an individual, but the 
life tenancy should be indicated. For example, “Mary Smith, life 
tenant under the will of Samuel Smith.” The remainderman need 
not be identified in the form of registration. 

( b) Where a will gives a limited ownership in stock other than a 
life tenancy, for example, “until Mary Smith remarries,” the stock 
should be registered “Mary Smith, subject to the will of Samuel 
Smith.” 

43. To partnership. 

(a) The certificate should be issued in the trade name of the 
partnership. A statement of the names of the partners should be sub¬ 
mitted. [Compare Rule 37 (r/).] 

(b) The certificate may be issued in the names of the partners as 
such. For example, “Alfred Jones and Emanuel Smith, partners.” 

44. To married woman. 

A certificate should be issued to a married woman in her own 
name. For example, “Mary Smith,” and not “Mrs. John Smith.” 
“Mrs. Mary Smith” is, however, sometimes used. 

45. To minor. 

The certificate should be issued thus: “Margaret Lund, a minor 
under the guardianship of John Doe.” 7 See also Rule 47. 

46. To pledgee. 

(a) Explicit reference to the pledge agreement should be made. 

For example, “Stephen Sand, pledgee under agreement with Michael 
Sand, dated.. 19....” 

(b) The pledge agreement need not be exhibited at the time of 
registration. 

7 In states where there are special statutes permitting gifts of stock to minors, the 
statutory form of registration must be used. See Prentice-Hall Stock Transfer Guide . 
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(c) Stop notices should not be placed against stock held in pledge. 
The stock should be registered in the name of the pledgee. 

47. To guardian. 

(a) The certificate should be issued in the name of the guardian 
of a minor, as guardian of the minor . 

( h ) If the appointment is under a will, that fact should be noted, 
and proper evidence of the appointment should be filed with the 
transfer officer. 

48. To incompetent. 

If the stock is issued in the name of an incompetent, a notation of 
the disability and also of the fact that a committee has been ap¬ 
pointed, should be made in the certificate. See Rule 36 for the 
method of registration preferred. 

49. To individual. 

(a) The certificate should be issued in the full name of the indi¬ 
vidual, without prefix, suffix, or title. For example: “John Smith/’ 
and not “Mr. John Smith”; “Jane Doe,” and not “Miss Jane Doe. * 
See also Rule 44. If, however, the transferee requests it, a title may 
be included as identification of the holder, provided that it is not 
confusing. For example, “Colonel Robert A. Hand,” or ‘‘John D. 
Lane, Private Banker,” is permissible. “E. Hill, Cashier,” 8 is, how¬ 
ever, confusing and should not be allowed. 

(b) The first name should never be indicated by initials, but 
should be given in full. 

(c) Stock should not be registered in the name of two individuals 
in the alternative, as for example, “Kate Mack or Mark Kane.” 

50. Split-up certificates. 

The holder of certificates surrendered for split-up into certificates 

**See Stamford Bank v. Ferris, (1845) 17 Conn. 258, where an assignment to “E. Hill, 
Cashier,'* was held to be an assignment to the bank of which he was cashier, and not to 
himself as an individual. 
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of smaller denominations need not assign the original certificate. A 
charge for split-up may be made. 

51. Permanent certificates. 

Upon the issuance of permanent certificates to replace temporary 
certificates, temporary certificates should not be indorsed. 

52. Fractional shares. 

The issuance of fractional shares should be avoided if possible. If 
equal distribution cannot be made under an order requiring it, 
without the issuance of fractional shares, the transfer agent should 
try to procure from the distributees an agreement permitting dis¬ 
tribution in such a way that only full shares need be issued. In some 
jurisdictions, fractional shares are not authorized. 

53. General rules covering stop notices. 

(a) The transfer officer should acknowledge receipt of all stop 
transfer notices and should make a notation of the stop on all the 
records. All registrars and co-transfer agents should be notified. 
Similar acknowledgments and notations should be made where no¬ 
tice is received to remove a stop transfer. 

( b) Registrars and co-transfer agents receiving notice of a stop 
from the transfer office should acknowledge receipt thereof and 
should make a similar notation on all their records. Similar ac¬ 
knowledgments and notations should be made where notice is re¬ 
ceived to remove a stop transfer. 

(c) If a stop transfer notice is received by the corporation, it 
should immediately notify the transfer office. If the notice is given 
to the transfer office, this office need not notify the corporation, un¬ 
less it wishes the notice to serve as a warning to a corporation pur¬ 
chasing its own stock. 

(d) If the stock is registered in the name of some person other than 
the true owner, the consent of the record owner to a stop notice re¬ 
quested by the true owner should be obtained. 
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(e) Stop notices should not be placed against stock merely because 
such stock has been given as collateral security. See Ride 46 (c). 

(f) If the certificate upon which transfer has been stopped is pre¬ 
sented for transfer, the record holder should be notified that if he 
does not wish to release the stop, proceedings must be instituted to 
determine the conflicting claims, or an indemnity bond must be 
furnished within a specified time. The transfer officer should advise 
the person presenting the certificate for transfer that a stop notice 
has been placed against it, and should delay making the transfer. If 
the stop is not released, and no action is instituted or no bond fur¬ 
nished within the specified time, the transfer agent should proceed 
to transfer the stock. 

54. Lost certificates. 

(a) If a holder desires a new certificate to replace one that has 
been lost, destroyed, or stolen, the holder should be advised that the 
following are required: 

(1) An affidavit of the stockholder, setting forth the circum¬ 
stances involved in the loss or destruction of the certificate. 

(2) A bond of indemnity, approved by the directors of the cor¬ 
poration, in an amount double the par value of the stock, in¬ 
demnifying the corporation, the transfer officer, and the registrar. 
The board of directors may by resolution approve acceptance of 
an open indemnity bond. See page 1099. 

(b) A surety company bond should be required. The corporation, 
however, may authorize by resolution the acceptance of a personal 
bond if the by-laws of the corporation allow it. The directors may 
provide by resolution for a blanket bond protecting the corporation 
against loss resulting from replacement of lost certificates. In that 
case the stockholder is not required to provide a bond. 

(c) A duplicate original of the bond should be given to the 
registrar. 

(d) The affidavit of loss need not be given to the registrar. 

(e) If, after the issuance of the new certificate, the old certificate 
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is presented for transfer, the old certificate should be marked “can¬ 
celled,” and the transfer officer should immediately notify the surety 
designated on the indemnity bond. The certificate so cancelled may 
be returned to the person presenting it for transfer, upon his request. 

55. Notices to co-transfer agents and co-registrars. 

(a) All co-transfer agents should be notified of the issuance of cer¬ 
tificates, upon original issuance and upon transfer. 

(ft) All registrars should be notified of all registrations of cer¬ 
tificates, upon original issuance and upon transfer. 

(c) Certificates issued by one transfer agent should not be trans¬ 
ferred by any other transfer agent without notice from the issuing 
office that the transfer is regular. 

(d) Transfers should not be registered by any registrar other than 
the one who originally registered the certificate, without notice from 
the latter that the transfer is regular. 

56. Bonds. 

If a bond that is interchangeably coupon and registered designates 
the owner by name, but does not indicate that such name has been 
registered, a transfer of the bond should not be made until such 
name is registered. 

The requirements in the various states differ as to tax waivers 
upon the transfer of decedents’ bonds. For a nonresident, the waiver 
is usually not required. For a resident, it is often mandatory. 

New York Stock Exchange rules. The rules of the Board of 
Governors of the New York Stock Exchange contain a division en¬ 
titled “Settlement of Contracts.” This division consists of a series of 
rules, some of which regulate the requirements for documents ac¬ 
companying securities that are to be transferred and requirements 
for the execution of assignments. The documents and assignments 
must comply with the requirements of these rules in order to con¬ 
stitute “good delivery.” 

Although the rules of the New York Stock Exchange are not the 
final and controlling law on the subject, they represent such an im- 
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portant body of usage that they are entitled to great aspect. The 
applicable rules read as follows: 

Rule 180. (Assignments) A certificate of stock, a registered bond, or 
other registered security shall be accompanied by a proper assignment, exe¬ 
cuted either on the certificate itself or on a separate paper, in which latter 
case there shall be a separate assignment for each certificate or bond. 

Rule i8j. (Separate assignments) A separate assignment shall contain 
provision for the irrevocable appointment of an attorney, with power of 
substitution, and a full description of the security, and shall be in the form 
approved by the Exchange. The number of shares of stock or the principal 
amount of a bond shall be expressed in both words and numerals. 

(Special forms of assignment are required in assigning registered certifi¬ 
cates of the corporate stock of the City of New York , which are obtainable 
at the office of the Comptroller of the City of New York.) 

Rule 182. (Power of substitution) When the name of an individual, 
firm or member corporation has been inserted in an assignment, as at¬ 
torney, a power of substitution shall be executed in blank by such at¬ 
torney. 

When the name of an individual, firm or member corporation has been 
inserted in a power of substitution, as substitute attorney, a new power of 
substitution shall be executed in blank by such substitute attorney. 

Rule 183. (Alterations or corrections) Any alteration or correction in 
an assignment, power of substitution, or other instrument shall be ac¬ 
companied by an explanation on the original instrument, signed by the 
person, firm or corporation executing the same. 

Rule 184. (Signatures) The signature to an assignment or power of 
substitution shall be technically correct, i.e., it shall correspond with the 
name as written upon the certificate in every particular without alteration 
or enlargement, or any change whatever, except that “and” or “Com¬ 
pany” or “Co.” may be written either way. 

Rule 185. (a) (Corporate assignments) A certificate in the name of a 
corporation (except as provided in paragraph (b) hereof) or an institution, 
or in a name with official designation, shall be a delivery only if the state¬ 
ment “Proper papers for transfer filed by assignor” is placed on the as¬ 
signment and signed by the transfer agent. 

(b) (Member corporation assignments) A certificate in the name of a 
member corporation shall be a delivery provided the assignment is exe¬ 
cuted either (1) by the manual signature of an officer of such member 
corporation, or other person, authorized pursuant to Rule 187(b), or (2) 
by the mechanically reproduced facsimile signature of an officer of such 
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member corporation adopted in accordance with Rule 214(b), and the 
following statement appears on the assignment: “Authorizing resolutions 
filed with New York Stock Exchange.” 

Rule 186. (Assignments by persons since deceased , trustees, guardians, 
etc.) A certificate shall not be a delivery with an assignment or power of 
substitution executed by a 

(a) person since deceased, 

(b) trustee or trustees, except trustees acting in the capacity of a board 
of directors of a corporation or association, in which case Rule 185 
shall apply, 

(c) guardian, 

(d) infant, 

(e) executor, 

(/) administrator, 

(g) receiver in bankruptcy, 

(h) agent, or 

(i) attorney, except as provided in Rule 187. 

Rule 187. (a) (Powers of attorney to employees) A member or mem¬ 
ber firm may authorize one or more persons, who are either his or its em¬ 
ployees or who are officers or employees of the Stock Clearing Corporation, 
to assign registered securities in the name of such member or member 
firm and to guarantee assignments, with the same effect as if the name of 
such member or firm had been signed under like circumstances by such 
member or by one of the partners of the firm, by executing and filing 
with the Exchange, in the form prescribed by it, a separate Power of At¬ 
torney for each person so authorized. 

(b) (By officer or employee of member corporation) A member corpora¬ 
tion may authorize one or more of its officers, or one or more other per¬ 
sons, who are either its employees or who are officers or employees of the 
Stock Clearing Corporation, to assign registered securities in the name of 
the member corporation and on its behalf and to guarantee assignments, 
by filing with the Exchange, in the form prescribed by it, a certified copy 
of resolutions of its Board of Directors, authorizing such person or per¬ 
sons so to act. 

Rule 188. (Insolvents) A certificate with an assignment or power of 
substitution executed by an insolvent shall be a delivery only during the 
closing of the transfer books, during which time such a certificate shall be 
a delivery only if held by others than the insolvent and if it is accom¬ 
panied by an affidavit that the said certificate was so held on a date prior 
to the insolvency and the signature to the assignment or power of substi- 
tion is guaranteed as provided in Rule 197. 
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Rule 189. (Dissolved firms , member corporations) A certificate with 
an assignment or power of substitution executed by a firm or member cor¬ 
poration that has ceased to exist shall be a delivery only during the clos¬ 
ing of the transfer books, provided the execution of the assignment or 
power of substitution is properly acknowledged and the signature thereto 
is guaranteed as provided in Rule 197. 

Rule 190. (Continuing firms, member corporations) A certificate with 
an assignment or a power of substitution executed by a member firm or 
member corporation that has since dissolved or ceased to be a member 
firm or member corporation and is succeeded by either 

(a) a member firm or firms having as general partners one or more of 
the general partners of the dissolved or former firm, or one or more 
of the holders of voting stock of the dissolved or former corpora¬ 
tion; or 

(b) a member corporation or corporations having as holders of voting 
stock one or more of the general partners of the dissolved or former 
firm, or one or more of the holders of voting stock of the dissolved 
or former corporation, 

shall be a delivery only if the new firm or corporation or one of the new 
firms or corporations, shall have signed the statement “Execution guaran¬ 
teed” as of the date of or a date subsequent to the formation of the new 
firm or corporation so signing. 

Rui.e 191. (Change in firm or corporation name) A certificate with an 
assignment or power of substitution executed by a firm or member cor¬ 
poration, the name of which has since been changed, shall be a delivery 
only if such firm or corporation shall have signed the statement “Execu¬ 
tion guaranteed” as of the date of or a date subsequent to the change in 
name. 

Rule 192. (Joint tenancy; special designation , etc.) A certificate with 
an inscription to indicate joint tenancy, or with a qualification, restric¬ 
tion or special designation, shall not be a delivery. 

(Tenancy in common) A certificate with an inscription to indicate 
tenancy in common, shall be a delivery only if signed by all co-tenants. 

Rule 193. (Two or more names) A certificate issued in the names of 
two or more individuals or firms shall be a delivery only if signed by all 
the registered owners. 

Rule 194. (Married women) A certificate in the name of a married 
woman shall be a delivery, except that, where applicable law limits the 
right of a married woman to transfer the certificate, such certificate shall 
be a delivery only when the assignment shall be executed jointly by hus- 
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and and wife and acknowledged before a notary public or other quali- 
ed officer. 

Rule 195. ( Unmarried women) (Rule rescinded in 1956.) 

Rule 196. (Widows) (Rule rescinded in 1956.) 

Rule 197. (Guarantee) Except with respect to registered securities of 
le United States Government, the signature to an assignment of a cer- 
ficate not in the name of a member, member firm or member corpora- 
on shall be guaranteed by a member, member firm or member corpora- 
on or by a commercial bank or trust company organized under the laws 
’ the United States or of the State of New York and having its principal 
fice in the vicinity of the Exchange. Each signature to a power of substi- 
ition executed by other than a member, member firm or member cor- 
>ration shall be guaranteed in like manner. 

Rule 198. (Member signature is guarantee) An endorsement or guar- 
ltee of an assignment or power of substitution shall be a guarantee of 
e signature to such assignment or power of substitution, and shall be 
so a guarantee of the legal capacity and authority of the signer. 

Rule 199. (Out-of-town member executions) A certificate with an as- 
*nment or power of substitution executed or guaranteed by a member, 
ember firm or member corporation not having in the vicinity of the 
tchange an office at which settlement of Exchange contracts is regularly 
ected shall be a delivery only if such assignment or power of substitu- 
>n shall be (1) guaranteed by a member, member firm or member cor- 
>ration having such an office in the vicinity of the Exchange or (2) 
imped as follows by such member, member firm or member corporation 
st delivering it: 

‘‘Delivered by.” 

(Name of resident member, firm or corporation) 

(b) A certificate with an assignment or power of substitution guaran- 
?d by a commercial bank or trust company, as provided in Rule 197, 
all be a delivery only if such assignment or power of substitution shall 
(1) guaranteed by a member, member firm or member corporation or 
) stamped as follows by the member, member firm or member corpora- 
>n first delivering it: 

“Delivered by.” 

(Name of member, firm or corporation) 

Rule 200. (Guarantee by insolvent) A certificate with an assignment 
power of substitution guaranteed by an insolvent shall be a delivery 
ly if reguaranteed as provided in Rule 197. 
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Rule 201. (Transfer books closed hi definitely) The Exchange may in 
particular cases direct that assignments and powers of substitution on cer¬ 
tificates of a company whose transfer books are closed indefinitely be 
properly acknowledged. 

Rule 202. (Transferees in error) A certificate of stock on which the 
name of a transferee has been filled in error shall be a delivery during 
the closing of the transfer books, provided that: 

(1) statements as follows have been placed on the back of the certifi¬ 
cate, signed and properly acknowledged: 

(a) By Transferee: 

‘‘I (we) have no interest in the within certificate of stock." 

(b) and by Assignor: 

“Above power of attorney cancelled by me (us) and a new, de¬ 
tached assignment and power issued in lieu of it." 

(r) and by Attorneys (if any): 

A separate statement as follows, with proper acknowledgment 
by each attorney: 

“1 (we) have no interest in the within certificate of stock, and 

within power of substitution dated . is hereby 

cancelled." 

and, 

(2) the registered owner shall have executed a separate detached as¬ 
signment, and 

(3) the papers shall have been presented to the Exchange and deter¬ 
mined to be in order. 

Rule 203. (Acknowledgments: affidavits) Acknowledgments, affidavits, 
or depositions shall be executed before an officer having authority to take 
acknowledgments under the laws of the state in which such instruments 
are executed and shall bear the seal of the signing officer. 

Any alteration or correction in an acknowledgment shall be properly 
noted by the signing officer. 

Rule 204. (Assignments of “rights”) Rules 180 to 203 inclusive shall 
apply to assignments of registered warrants for rights to subscribe, pro¬ 
vided that warrants assigned by a trustee, guardian, executor, adminis¬ 
trator, conservator, assignee, receiver in bankruptcy or a corporation, 
shall be a delivery if permitted by the Exchange. 

Rule 205. (Called stock or registered bonds) Certificates of stock or 
registered bonds which are called for redemption shall not be a delivery 
after the record date fixed by the corporation for the purpose of the draw¬ 
ing for redemption, or the date of the closing of transfer books therefor. 
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except when an entire issue is called for redemption and in respect of 
transactions in called securities dealt in specifically as such. 

Rule 206. ( Called coupon bonds) Coupon bonds which are called for 
redemption shall not be a delivery on and after the date of first publica¬ 
tion of notice of call for redemption, except when an entire issue is called 
for redemption and except in respect of transactions in called bonds dealt 
in specifically as such. 

Rule 207. (Proper coupons , warrants) Coupon bonds shall have se¬ 
curely attached proper coupons, warrants, etc., of the same serial numbers 
as the bonds. The money value of a coupon missing from a bond may be 
substituted by mutual consent of the parties to the contract. 

Rule 208. (Bonds registered as to principal) Coupon bonds which 
have been registered as to principal shall be a delivery only if registered 
to bearer, or, while the transfer books are closed, only if accompanied by 
a proper assignment for each bond. 

(Bonds registered for voting purposes only) Coupon bonds which have 
been “registered for voting purposes only” shall be a delivery only if such 
registration has been cancelled. 

Rule 209. (Endorsed bonds) A coupon bond bearing an endorsement 
of a definite name of a person, firm, corporation, association, etc., in con¬ 
junction with words of condition, qualification, direction or restriction, 
not properly pertaining thereto as a security, shall not be a delivery un¬ 
less sold specifically as an “endorsed bond.” 

This rule shall also apply to bonds with coupons bearing such endorse¬ 
ments. 

Rule 210. (“ Released endorsed ” bonds) A coupon bond bearing an en¬ 
dorsement indicating that the bond was deposited in accordance with a 
governmental requirement pertaining to banking institutions or insur¬ 
ance companies shall not be a delivery. If released, with such release ac¬ 
knowledged before an officer authorized to take acknowledgments, it may 
be delivered if sold specifically as a “released endorsed bond.” 

Rule 211. (Mutilated bonds) A coupon bond which has become muti¬ 
lated shall not be a delivery unless permitted by the Exchange. 

Rule 212. (Mutilated coupons) A bond bearing a coupon which has 
been mutilated as to the bond number or signature or which has been 
cancelled in error shall not be a delivery unless the proper endorsement 
is made on the back of the coupon and signed by an officer or representa¬ 
tive of the obligor. 

In the case of coupons attached to domestic bonds, the endorsement 
shall be made by an officer of the obligor, and in the case of coupons at- 
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tached to foreign bonds, the endorsement shall be made either by an 
officer or a duly authorized American agent of the obligor. 

Rule 213. (Delivery of equivalent securities) All contracts made in 
securities listed on the Exchange shall be subject to the condition that, 
unless otherwise specifically agreed between the parties, in the event that 
such securities become or are exchangeable for new or other securities un¬ 
der a plan or proposal relating to such securities, the Exchange may in its 
discretion direct that, upon admission to dealings of the new securities, 
settlement of such contracts, unless previously effected, may be made by 
delivery either of the securities contracted for or the equivalent in securi¬ 
ties and cash or other property receivable under such plan or proposal. 

Rule 214. (Mechanically reproduced signatures) (a) A member or 
member firm may assign securities registered in the name of such member 
or member firm, and may execute powers of substitution, by means of a 
mechanically reproduced facsimile signature, provided the member or 
member firm shall have executed and filed with the Exchange, in the 
form prescribed by it, an agreement with respect to the use of such fac¬ 
simile signature and shall have complied with such other requirements as 
may be prescribed by the Exchange in connection with the use of fac¬ 
simile signatures. 

(b) A member corporation may assign securities registered in the name 
of such member corporation, and may execute powers of substitution, by 
means of a mechanically reproduced facsimile signature of an officer of 
such member corporation, provided the member corporation shall have 
(1) executed and filed with the Exchange, in the form prescribed by it, an 
agreement with respect to the use of such facsimile signature, (2) filed 
with the Exchange, in the form prescribed by it, a certified copy of reso¬ 
lutions of the Board of Directors of such member corporation authoriz¬ 
ing the execution and filing with the Exchange of such agreement, and 
(3) complied with such other requirements as may be prescribed by the 
Exchange in connection with the use of facsimile signatures. 
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porations, 1082 poraiion, 1084 

Sample form—transfer record of small 
corporation, 1084 


PROCEDURE FOR RECORD INC ORIGINAL ISSUANCE OF STOCK 

Definition of original issuance. 1085 Authorization ledger, 108G 

Method of recording an original issuance Sample forms—Authorization ledger sheets, 
of stock, 1085 1087, 1088 

Record of original issue stamps, 1085 

PROCEDURE IN CONNECTION WITH STOCK PURCHASE WARRANTS 
Introduction, 1088 


BEARER WARRANTS 

Issuance of bearer warrants, 1089 Exercise of non-dctachable bearer war- 

Transfer of bearer warrants, 1089 rants, 1090 

Exercise of detachable bearer warrants, Disposition of cancelled bearer warrants, 
1089 1090 

REGISTERED WARRANTS 

Issuance of registered warrants, 1091 Exercise of registered warrants, 1092 

Transfer of registered warrants, 1091 Disposition of cancelled registered war- 

Sample form—Warrant transfer sheet, rants, 1093 

1092 


Procedure, 1093 


HANDLING OF WARRANTS BY AGENT 



CHAPTER 24 


Procedure for Recording Original 
Issuance and Transfer of Stock 

PROCEDURE IN TRANSFER DEPARTMENT OF 
LARGE CORPORATION 

Variations in procedure. The methods used to record stock trans¬ 
fers vary from company to company. Some companies record entries 
by hand and have individuals make all calculations. Others have 
mechanized their system, and perform many of the processes by 
machine in the interest of speed and accuracy. Further mechaniza¬ 
tion is the trend. Some of the largest transfer departments and trans¬ 
fer agents have adapted integrated data processing (automation) 
techniques to stock transfer procedures. But whatever methods are 
employed, certain steps, essential to the effecting and recording of 
transfers, will be found in every system. These steps are outlined in 
the following paragraphs. Variations found in the systems of repre¬ 
sentative corporations will be explained. The objective of every 
system is a standardized practice that will expedite transfers and 
insure accuracy in recording. 

Supervision of transfer department. The by-laws may indicate 
who shall have charge of the stock records of the corporation. Often 
these records are put in the custody of the secretary, and it then 
follows naturally that the stock transfer functions shall be under his 
supervision. In large corporations there is frequently enough transfer 
work to justify the establishment of a stock transfer department, un¬ 
der a stock transfer agent, an employee who is specially trained in 
transfer work. The transfer agent would report to the secretary. In 
other corporations the stock transfer department is placed under 
some officer other than the secretary, such as the treasurer, an assist¬ 
ant treasurer, or the controller. 
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Personnel of stock transfer department. The size of the stock 
transfer department varies greatly. It depends upon the number of 
stockholders, the activity of the stock, and whether the department 
also handles disbursement of dividends. A department may consist 
of three or four employees, or it may have a hundred. A large corpo¬ 
rate transfer agent may employ several hundred people. Because the 
volume of transfer and dividend work is not constant, an attempt is 
made to maintain a group of employees trained to perform a variety 
of tasks. To these may be added temporary employees during rush 
periods. 

The list in Form 759, below, shows the personnel and the division 
of work in a small, but typical, transfer department. This is a large 
company, with many subsidiaries, which arc all wholly owned by the 
parent company. There is relatively little transfer activity in the 
shares of the parent company. Thus it is advisable to maintain a 
small permanent staff, and to augment it with temporary help at 
times of peak activity. 


Form 759—Division of work among personnel of transfer depart¬ 
ment. 

Stock Transfer Superxrisor (Transfer Agent): 

Direct the department, and provide for efficient handling of all phases of work. 

Prepare and maintain procedures necessary for the operation of the department. 

Engage temporary employees when required for peak loads of work, such as disburse¬ 
ment of dividends, issuance of proxies or notices of stockholders' meetings. 

Conduct all correspondence pertaining to holdings of stock, issuance or transfer of 
stock, dividends, and similar subjects. 

Sign stock certificates as transfer agent. 

Process legal or irregular transfers in conjunction with counsel. 

Requisition and maintain supply of stock certificates in accordance with New York 
Stock Exchange listing requirements. 

Insure compliance with all applicable Federal and State Laws, and with stock ex¬ 
change requirements, in conduct of the work of the department. 

Assist Inspectors of Elections at stockholders’ meetings. 

Assistant Stock Transfer Supertnsor (Transfer Agent): 

Supervise all work performed by other members of department, including temporary 
employees. 

Handle research in connection with numerous inquiries about stock, accounts, divi¬ 
dends, changes of address, etc. 

Maintain controls on shares issued, accounts, and proxies for annual meeting. 

Maintain control of unused certificates and receipts. 

Sign stock certificates as Transfer Agent. 

Enter all stop notations and stop releases in stockholders' accounts. 

Advise Co-Transfer Agent and Registrar of all stops and stop releases, and in turn 
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execute all stop notations received from Co-Transfer Agent. 

Prepare Federal and State tax returns on dividends paid and shares held. 

Assist Inspectors of Election at stockholders’ meetings. 

Window Clerk: 

Examine and accept certificates of stock presented for transfer. 

Issue window tickets. 

Prepare accepted regular items for making up of new certificates and transfer journal 
by typist. 

Refer irregular or legal items to Transfer Agent. 

Check and verify typist's work and prove debits and credits on journal sheet with 
old and new certificates. 

Cancel old certificates and prepare new ones for signing by Transfer Agent. 

Check certificates for delivery to Registrar and, when returned, deliver new stock to 
persons entitled thereto. 

Maintain visible stop transfer index. 

Process legal transfers after return from counsel and approval by Transfer Agent. 
Purchase and affix stock transfer stamps on certificates received from out of town 
sources. 

Maintain check on certified mail return receipts. 

File stock receipts in numerical order and store cancelled stock certificates in archives 
for ready reference. 

Senior Clerk: 

Prepare daily record of transfers for posting. 

Post transfers, and changes of address, to stock ledger maintained by Assistant De¬ 
partment Supervisor. Maintain transfer journal. 

Send daily notice of changes in stock ledger to appropriate section to have changes 
reflected in addressograph stencil file. 

Prepare dividend checks and enclose signed checks for mailing. 

Prepare record of dividend payments, for Federal and State tax returns. 

Check and process all new accounts. Arrange for mailing to new stockholders letter 
of welcome from president of the company. 

Stenographer-Clerk: 

Take and transcribe dictation; type letters, statements, reports, payrolls, records, etc. 
Maintain general and confidential files. 

Enter changes of address on stock ledger cards. 

Type daily record of transfers on transfer journal. 

Maintain and order supplies. 

Perform a variety of other clerical duties. 

Presentation of certificate of stock for transfer. Most certificates 
are presented at the transfer window or counter in person by the 
purchasers or by brokers’ messengers. (In some cities, such as New 
York, in which exchanges are located, certificates from brokers and 
banks are usually presented through a stock clearing corporation.) 
The window clerks are familiar with transfer requirements and are 
specially trained to examine quickly and thoroughly the documents 
submitted. They examine the instruments to see: (1) that the assign¬ 
ment is properly executed; (2) that the signature on the assignment 
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corresponds with the name on the face of the certificate; 1 (3) that the 
signature is witnessed and is guaranteed by a recognized officer of a 
bank or trust company or by a member of the stock exchange; (4) 
that the full number of shares has been transferred by the assign¬ 
ment; 2 (5) that, if the power of attorney has been filled in with a 
name other than that of the corporation or its transfer officer, a 
proper power of substitution is annexed; (6) that the name and 
address of the transferee is properly indicated; (7) that the date of 
the assignment is later than the date of the certificate of stock; (8) 


CONSOLIDATED 


DELIVERY STUB N? 78544 


Attach to 


Window 

Mail 

Clearing Corp. 


n 

□ 

□ 


_Company 

CERTIFICATES OF COMMON STOCK 
SET FORTH BELOW 

Shares Received_ 

Rec *d 

£r 0m - 


POWER COMPANY 


N? 78544 


Received from 


Company 


, NEW YORK 4 , N. Y. 


CERTIFICATES OF COMMON STOCK 
AS FOLLOWS 

Number 

of Shares_ 

Signed_ 

Per_ 


Address• 
Date _ 


(Stock delivered only on surrender of this 
receipt, properly filled in and signed in ink) 


Form 760—Window ticket for “regular transfer ” 

that the proper transfer tax stamps have been attached; (9) that the 
bill of sale contains transfer tax stamps or a notation that the tax has 
been paid (see p. 1030), and also bears a date later than the date when 
the certificate of stock was issued; and (10) that all additional docm 

1 See Rule 29 b, page 999, for acceptance of a guaranty where the signature does now 
correspond exactly with the name on the face of the certificate. 

2 Where only part of the shares are assigned to another, the assignment indicates 
that the balance of the shares are assigned to the original holder. 






1024 STOCK ISSUANCE AND TRANSFER PROCEDURE 

merits required to effect the particular transfer are submitted and are 
in order. 

If the certificate presented appears to be in order, the window clerk 
fills out a window ticket like that in Form 760, from a consecutively 
numbered group. The right-hand portion of the ticket is given as a 
receipt to the person presenting the certificate for transfer. The 
left-hand portion, or stub, is attached to the certificate. 

Filling in the window ticket. The window clerk fills in the ticket 
stub to show the number of shares of stock presented for transfer, 
and the name of the broker or other person presenting them for 
transfer. Some corporations make it a point not to fill in any informa¬ 
tion on the right-hand (the receipt) portion of the window ticket; 
instead, they require that the number of shares deliverable and the 
person to whom they are to be delivered be filled in at the time the 
ticket is presented for delivery of the new certificate of stock. This 
eliminates the possibility of delivering the new certificate of stock to 
the wrong person if the ticket should be lost after it was issued at 
the window. A person finding the ticket cannot obtain delivery of 
the stock certificate, for he will be unable to identify the shares called 
for by the window ticket. Other corporations, however, require the 
person presenting the certificates to fill in the number of shares sub¬ 
mitted for transfer, in his own handwriting, so that no question may 
arise as to the number of shares to be delivered. 

As a protection against presentation of a false window receipt, one 
corporation stamps haphazardly across the perforation dividing the 
two parts of the window ticket, a box containing the initials of some¬ 
one in the transfer department. When the portion of the window 
ticket which has been given out as a receipt is presented for delivery 
of the new certificate of stock, this stamped box is matched up against 
the other part of the window ticket, which has been retained in the 
transfer department. 

Stamping time of presentation upon window ticket. In many 
transfer departments the date and time of receiving the old certificate 
is written or time stamped on both parts of the window ticket. Oth¬ 
ers indicate merely the date and whether the certificate was presented 
before or after noon. The time for delivery of certificates is fixed as 
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a matter of practice by each transfer department. Under rules of the 
New York Stock Exchange, deliveries made after 12:00 noon are con¬ 
sidered as having been made on the following day. 

Window tickets for various classes of stock. If a corporation has 
several classes of stock in which transfers are active, each class of 
stock may have its own special window ticket, differing from the 
others in color or lettering. Some distinguishing initial on the ticket 
may also indicate what class of stock is to be delivered upon presenta¬ 
tion of the ticket. Inactive stock of various classes has a ‘‘miscel¬ 
laneous” ticket with its own distinguishing color. 

Machine window tickets in triplicate. Most transfer departments 
use the simple window ticket shown in Form 760. The transfer de¬ 
partment of a very large company, however, uses a window ticket 
machine. The tickets are arranged in the machine in triplicate and 
are filled out by the window clerk before being removed from the 
machine. One copy is attached to the stock certificate. One is given 
to the person presenting the certificate for transfer, to serve as a 
receipt and presented when he obtains the new certificate. One copy 
accompanies any irregular transfer which is referred to the legal 
department. 

Irregular or “legal” transfers. 3 Where presentation is made of 
certificates of stock issued in the name of a corporation, association, 
guardian, trustee, decedent, and the like, supporting documents 
are required to effect the transfer. Such transfers are known as 
irregular or “legal” transfers, and some person other than the 
window clerk is generally required to pass on the documents neces¬ 
sary to effect the transfer. In some organizations, irregular transfers 
are turned over to the head of the transfer department; in others, 
they are submitted to counsel for the corporation. The window 
clerk accepts the certificate of stock, subject to approval, and instead 
of issuing a receipt as indicated in Form 760, a receipt such as is 
shown in Form 761 is issued. 4 Many transfer departments use the or¬ 
dinary form of receipt, as in the case of a regular transfer, but stamp 

3 Such transfers are sometimes designated as "fiduciary transfers." 

4 The ordinary receipt shown in Form 760 is sometimes further distinguished from 
the receipt indicated in Form 761 by the use of a different color. 
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on both parts of the receipt some notation of the irregularity, such as, 
"Accepted subject to examination and approval.” 



X* 

NEW CERTIFICATES 

1 

( CORPORATION 

1 transfer department 

I <R*®» - ) 

1 201 StTMt. Hmr Y«rh City 

I !*».._ 

1 

...... 1 

RECEIVED FROM 

1 

1 

1 

) tRARER 


! RECEIVED FROM - CORPORATION THE ABOVE MEM* 

J TIOHED SHARES TOOETKER WITH PAPERS ATTACHED WHICH 
| WERE LEFT SUBJECT TO EXAMINATION. 

"1 SICKED.................................. 

-I m. 

A MW YORE..». 


Form 761—Window ticket for “irregular transfer 

Form 762—Letter indicating additional requirements for transfer . 


Corporation 
... Strekt 


Stock Transfer Division 


With reference to your recent request to transfer.shares of. 

.Corporation common stock, registered as above-captioned, we wish 

to advise that before transfer may be effected, it will be necessary that we be 
furnished with the requirements as checked on the reverse of this letter. 

Yours very truly, 


Transfer Agent 


A letter, as illustrated in Form 762, may be'forwarded to the trans¬ 
feror of the stock after the supporting documents have been ex¬ 
amined by the head of the transfer department or by counsel; or 
the window clerk may immediately fill out a sheet as shown in Form 
763, indicating additional documents which must be furnished be¬ 
fore a transfer of the stock will be effected and other requirements 
for transfer, and give it to the person presenting the stock for trans¬ 
fer. 
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For the convenience of the transfer agent or any other person 
handling irregular or legal transfers, a sheet as shown in Form 764 
may be made up by a clerk in the transfer department when an ir¬ 
regular or legal transfer is turned over to the agent for examination. 


REQUIREMENTS 

< ) L Stock Certificate* endorsed by.In representative capacity. 

( ) 2. Copy of | tnstroment’ } et«* r » nlee<J ** recent date by a Now York Stock Exchange firm, a New York bank 

or trust company, or n bank or trust company having a New York correspondent, to be a true copy of the original 
and in full force and cJTecU 

( ) t, Copy of will of.. certified by tho proper eoart officer. 

< | 4. Certificate of the proper court officer, bearing recent dnto, evidencing the appointment and protest authority of. 


) 6. N«w York Waiver. 

) & Waiver or Consent of tax anthoritloa of.. 


{ ) 7. New York atatutory form of affidavit of Executor (a) or Administrator (•) In rt gard to tho domicile of the decedent at the 
time of his death. (Form enclosed) 

( ) 8, Affidavit of Ex«c*itor(«) or Administrator^) showing payment of or provision for all taxes, funeral and administration 

expenses, debts, legacies, and all other claims against tho estate. 


( } 9. Copy of Court Order, certified by tho proper Court officer, authorizing transfer or sale, 
e % «a i Death Certificate of ) 

' ' W ‘ { Birth Certificate of J.. *. 


< )1L Copy of | R ^y“L^w n } showing tho authority of the officers who havo executed tho assignments of the stock certifi¬ 
cates to make the transfer, certified to be in full force and effect as of recent dato by a proper corporate officer 
other than tha officers who havo executed tho assignments. 

( ) U. Copy of Resolution showing the authority of the officers who have executed the assignment* of the stock certificates 

to make the transfer or to affix the corporate oral for tho purpose of transferring stock, certified to be In full force 
and effect as of recent date by proper corporate officers other than the officers who have executed the assignments. 

( ) IS. Certificate of proper corporate officer(s), other than the officers who have executed the assignments, bearing recent 

date, evidencing that the officers who have executed tho assignments are duly elected and atitl hold office, or were 
duly elected and held office at the time of the assignment of tha stock certificates; or list of officers so certified. 

f 1 14L Certificate of merger or consolidation or of change of name, evidencing........ 


{ ) 1A Certificate by the fiduciary, setting forth that the transfer or the stock certificates to? its r 
for the purpose of effecting a sale of the shares represented thereby. 

( ) 1C Tha transfer should be made into the name...... 


J la being made solely 


Instead of as requested, and the assignments of the stock certificates should be changed accordingly, and the altera¬ 
tion guaranteed. 


( ) IT. Remit $.to cover New York State and Federal transfer tax stamps, or remit $... 

and a certificate of the transferor as follows; 

"The undersigned certifies that the transfer of tho within shares dots not constitute .a sale. Tax ia paid at tha 
lower rate." 

or 

"This Is to certify that the transfer of the within shares represents a sals In which tha selling pries wss less 
than (20.00 per share." 

( ) XL Signature of transferor should be guaranteed by a bank (other than a savings bank) or trust company located in or 
having a correspondent in the City of New York or by a New York Stock Exchange Firm. 

( ) IP. Guarantee that tha registered holder is a partnership and that tha party signing ia ana of the partners. 

( ) 80. Guarantee- of erasure or alteration by bank or trust company located la or having * correspondent In New York City or 
by a New York Stock Exchange Firm. 

( ) SL Guarantee that...,...the registered holder 

and.....*...ia oae and the same person. 


Form 763—List of requirements for transfer. (Reverse side of 
Form 762.) 
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Receipt No. 

Date Received.. 
Submitted by 


•••••••••••••••..Corporation 

LEGAL TRANSFER 

.. File Under: 


Cross References 


Certificates Received: 


Certificate 

Numbers 


Number of 
Shares 


Now In name of 


To be transferred to 


DOCUMENTS SUBMITTED 


D 

1. Certified copy of Will. 


□ 

li. 

Q 

2. Certified copy of Trust Instrument. 


□ 

12. 

□ 

9. Certificate of appointment of. 

.. dated. 

O 

13. 

a. 

4. Dower of Attorney. 


a 

14. 

a 

5. Affidavit re domicile. 


a 

15. 

a 

6. Affidavit re payment of debts. 


o 

16. 

a 

7. New York Waiver for. 

,..shares. 

□ 

17. 

□ 

8... 


a 

18. 




i—i 

19. 

§ 

10. Certificate re proposed transfer. 


□ 

20. 


Transfer Tax Required. 

G Federal $.. 

G N.Y. State*.. 


Documents Returned 


Submitted to Counsel.. 

Approved.. 

Rejected •••••. 


Transfer Approved. 


Transfer Agent 


Date Approved. 


□ . 
□ . 
□ . 


Acknowledgment of receipt filed 


Form 764 —Record of documents on “irregular transfer.” 

The documents submitted to effect the transfer are checked off on 
the form. When the transfer has been approved, it is signed by 
the transfer agent in the lower right-hand corner, and the form, 
with the documents attached, is placed in the document file. Docu¬ 
ments are sometimes returned to the person who presented them, 
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after the transfer agent or counsel is satisfied as to the propriety of 
the transfer. A receipt for documents returned, as shown in Form 
765, is required to be signed, and the receipt is placed in the docu¬ 
ment file. 


Form 765—Receipt for documents returned after examination. 

Received from .Corporation, Stock Transfer Depart¬ 

ment following documents: 

Certified copy of Will of.; 

Certified copy of Trust Agreement dated.. 19..., be¬ 


tween .. Trustee, and . 

.Corporation Common Stock Certificate No, 

for.shares. 


By . 

Per. 

Date.. 19... 

Affidavit concerning domicile. Many transfer agents and trans¬ 
fer departments require the execution of an affidavit of domicile 
before transferring stock for a decedent’s estate. Form 766 is the type 
commonly used for this purpose. 

Transfer tax stamps. A certificate presented for transfer is ac¬ 
companied by federal and state transfer tax stamps. 15 Where a cer¬ 
tificate is registered in the name of an individual, the stamps are 
generally pasted on the stock certificate itself. Street name certificates 
issued in the name of a broker, however, may be transferred from 
hand to hand many times before the certificate is actually presented 
to the transfer agent for recording. To avoid having the certificate 
virtually covered with transfer stamps, the stamps may be pasted 
on the broker’s bill of sale, or the bill may be rubber stamped: 
“Federal Tax Due Paid Through Stock Clearing Corporation. New 
York Tax Exempt.” or “New York-Federal Tax Due Paid Through 
Stock Clearing Corporation,” followed by the date, a facsimile of the 

5 As a matter of convenience to stockholders, a supply of stamps is sometimes kept on 
hand at the window clerk's desk, and sold to stockholders who have not attached a suffi¬ 
cient amount of stamps to their certificate* 
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broker’s signature, and the name of his firm. In certain cases the 
certificates of stock themselves are so stamped. The window clerk 
must see that the date on the bill of sale is subsequent to the date of 


Form 766— Affidavit as to domicile • 

In Re: Estate of. 

STATE OF . 

COUNTY OF ./ ss: 

.being duly sworn says: That . is 

. (state relationship or that affiant is executor, adminis¬ 
trator, or attorney) of the above named decedent. 

That the said decedent died at.. in the State of. . 

.on the .... day of.. 19. . ., and for over two 

years prior to .... death was resident of.in the 

State of.to the personal knowledge of deponent. 

That all of the certificates of stock submitted herewith for transfer were 
physically located in the state of decedent’s domicile at the time of his death. 


(Deponent) 


Subscribed and sworn to me this .... day of 


19. .. 


Notary Public 


execution of the assignment; that is, the bill must cover a sale which 
took place after the execution of the assignment. If the bill and 
stamps are in order, the window clerk generally fastens the bill 
to the stock certificate. 

One bill of sale, properly stamped, may cover several certificates. 
In such cases, the bill of sale is fastened to one certificate, and the 
other certificates are marked to show the number of the certificate 
to which the bill of sale is attached. 

To facilitate the work of the window clerk in checking the amount 
of transfer tax stamps required, some companies post a chart in front 
of the window clerk’s desk, showing the exact amount of the tax 
due for each number of shares which may be presented. When a 
certificate representing a certain number of shares is presented, the 
clerk simply checks the amount of the stamps attached to the cer- 
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tificate against the amount appearing opposite that number of shares 
on the chart. No such check is necessary on brokers’ transfers that 
are marked as tax paid. 

Signature guaranty. Many banks and trust companies issue 



Form 767—Signature guaranty card. 


signature books containing facsimile signatures of the officers author¬ 
ized to guarantee signatures in their behalf. These books are kept 
in an alphabetical file for ready reference in checking the signature 
guaranties. The various transfer offices are notified of any changes 
in authorization by the respective banks and trust companies. 

The New York Stock Exchange provides a signature card service 
to transfer agents of all listed securities. The exchange furnishes 
photostatic facsimiles of the signature cards filed by members with 
the Exchange, as well as other signature data. Advices are sent to 
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transfer agents as new signatures are authorized or as authorizations 
are terminated. Different types of signature cards are used to reflect 
different kinds of authorizations. For example. Form 767 shows the 
signature card used in cases in which the attorney is authorized to 
sign his name in conjunction with an imprint of the firm name. 


Date of letter advising of loss. 

From whom received- 

Address..-.— 


Telephone No. 
Substitute Certificate issued— 


Dat e- 


-19*. 


No* 


Certificate No. 


Name of Stockholder 


No. of Shares 


Form 768—Stop transfer card. 

The window clerk is generally familiar with the signatures of 
the various bank and trust company officials authorized to sign, 
and of the members of the stock exchange. He does not have to 
resort to the signature file each time a certificate is presented. The 
examination of signatures and the detection of forgeries is a part 
of the window clerk’s training. The signature file is, however, 
always at his disposal and is referred to in case of doubt. 

Stop transfer records. When a certificate of stock has been re¬ 
ported as lost, when the corporation has been notified that a person 
in whose name stock is registered has died, or when an order to 
stop the transfer of stock for some other reason has been received, 
a notation is made on the stop transfer records. These records may 
be kept either numerically or alphabetically. In a numerical stop 
transfer record, the certificates against which stop orders are effective 
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are listed in numerical order according to the certificate of stock. 
In an alphabetical list, the record of stop orders is kept according 
to the names of the persons registered as owners of the stock. Some 
corporations keep both a numerical and an alphabetical list as a 
double check on stop transfers. 



STOP 

TRANSFER 

Name and address 




of Stockholder 




DATE OP NOTICE 

AUTHORITY 

NUMBER OP CERTIPICATE 

number op shares 





STOP REMOVED 

AUTHORITY 

Duplicate Certificate Issued 

NUMEER OP CERTIPICATE 

NUMBER OP SHARES 

IN THE NAME OP 

AUTHORITY 





REMARKS 


Form 769—Envelope atop transfer record. 

One corporation fills out a card as shown in Form 768, immediately 
upon receipt of a stop transfer notice. The lower part of the card, 
showing the certificate number, the name of the stockholder, and the 
number of shares, is visible in the file, and the clerk examining the 
file to see whether a stop transfer notice has been placed against 
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a particular certificate can check it at a glance. An alphabetical 
cross index of the stop transfer record is kept as a recheck. 

Another corporation maintains quadruplicate stop transfer records. 
The first record is a visible alphabetical index, kept on the desk 
of the window clerk, showing the name of the stockholder, the 
number of his certificate of stock, and the number of shares which 
the certificate represents. This record is examined by the window 
clerk immediately after examination of the stock certificate presented 
for transfer. The second record is exactly like the first, but it is kept 
and examined by the person who checks the transfer sheets. The 
third record is a visible numerical index, showing the number of 
the stock certificate, the name of the person who owns the certificate, 
and the number of shares which the certificate represents; it is kept 
and examined by the person who arranges the new stock certificates 
in numerical order just before they are sent over to the registrar 
for counter-signature. The fourth record is a colored envelope bear¬ 
ing the history of the stop transfer as shown in Form 769. The ledger 
card of the stockholder is placed in this envelope and returned to 
the ledger account file. The envelope will warn against any attempt 
to record the transfer on the ledger card. 


.Corporation 

Date of Transfer.. 19... 

Report Number. 

To: Transfer Section 

From: Bookkeeping Section 

Subject: Release of New Common Stock Certificates 

You may release certificates issued as the result of transfers effected 
on the above-mentioned date with the exception of new certificates 
issued for the following debit certificates against which stop orders 
are recorded: 

Certificate No. No. of Shares Registered in Name of 


Chief Bookkeeper 


Form 770—Inlerdepartment notice of atop orders. 
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Where a corporation has many stop transfers, it may keep separate 
stop records for each class of stock. Decedents' stop transfers are also 
sometimes kept separately from stop transfers on certificates of stock 
which have been reported as lost. 

A sheet such as shown in Form 770 is sometimes used to record 
interdepartmental notices as to stop orders which are outstanding 
on certificates issued. These notices are later filed away with the 
working papers for that particular day’s transfers. 

Notices and acknowledgments upon receipt of stop transfer order. 
In addition to making up the stock transfer records as described in 
the preceding paragraph, the transfer department must give notice 
of the stop transfer order to the registrar, to the co-registrar, to the 
co-transfer agent, and to any person interested in the stock. The 
transfer department also acknowledges receipt of the stop transfer 
order from the stockholder. An active transfer department which 
receives many stop orders keeps on file form letters to acknowledge 
receipt of the stop transfer notice and to notify the various depart¬ 
ments. These letters are printed in groups of three. One letter, 
illustrated in Form 771, is sent to the registrar; a second letter, 
illustrated in Form 772, is sent to the stockholder, urging him to 
make an effort to find the stock in order to avoid the expense of 

Form 771—Notice to registrar to stop transfer . 

Stock Transfer Division 

.Bank, Registrar 

.Street 

Gentlemen: 

Attention of Mr.. Cashier 

Until further notice, please refuse transfer on stock certificates of. 

.Corporation as listed below: 

Certificate No. No. of Shares Class Registered in Name of 


Your acknowledgment of receipt of this notice will be appreciated. 

Very truly yours. 


Transfer Agent 
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issuing a duplicate; and a third letter, shown in Form 773, is kept on 
file in the transfer department. 

For a detailed explanation of the procedure involved in the issu¬ 
ance of a new certificate of stock to replace a certificate which has 
been lost, destroyed, or stolen, see Chapter 25. 

Removal of stop transfer order. In many instances, stockholders 
who have reported their stock as lost and have entered a stop trans- 


Form 772 —Letter to stockholder urging search for lost certificate . 

Stock Transfer Division 


In accordance with your letter of.. ...we have placed a 

stop transfer on stock certificates of the.Corporation 

as listed below: 

Certificate No. No. of Shares Class Registered in Name of 


Experience has taught us that certificates reported as lost, mislaid, or stolen 
often come to light after a more thorough search by the stockholder, and the 
expense incidental to the filing of affidavits of loss and indemnity bonds is 
saved by the stockholder. For this reason, our Company has established the 
practice of requiring the lapse of a three months' interval from the date of 
notice of loss of certificate before forwarding to the stockholder the following 
forms, which must be executed before the replacing certificate may be issued: 
(1) affidavit of loss; (2) indemnity bond (open penalty form). 

Accordingly, we have marked our file forward three months, at which time, 
unless we hear from you to the contrary, the above-mentioned forms will be 
forwarded to you, together with instructions as to their execution. 

If the certificates are recovered, please give us immediate notice, so that the 
stop transfer order may be cancelled. 

Very truly yours. 


Transfer Agent 

Form 773—Advice of stop transfer filed in transfer department . 

ADVICE OF STOP TRANSFER 

Certificate No. No. of Shares Class Registered in Name of 


Acknowledged by: 

Registrar, ... 
Acknowledged to: 


, 19-••• 
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fer order against it, find the stock certificate after receipt of a letter 
such as is illustrated in Form 772, urging a thorough search. The 
stockholder will, of course, desire to have the stop order removed, 
and notice of the removal of the order must be sent out by the trans¬ 
fer department to the persons who were originally notified of the 
stop order. A series of form letters as illustrated in Forms 774 - 776 
inclusive, may be used. 

The certificate number and the name of the stockholder will, 
of course be removed from the various stop transfer records. 

Form 774—Notice to registrar to cancel stop transfer instructions . 

Stock Transfer Division 

.Bank, Registrar 

...Street 

•. . •♦»••*»♦•••••* 

Gentlemen: 

Attention of Mr.Cashier 

Please cancel our stop transfer instructions of.. covering 

stock certificates of the.. Corporation as listed below: 

Certificate No. No. of Shares Class Registered in Name of 


Your acknowledgment of receipt of this notice will be appreciated. 

Very truly yours. 


Transfer Agent 

Form 775—Notice to stockholder of cancellation of stop transfer. 

Stock Transfer Division 


In accordance with your letter of.. we have today 

cancelled the stop transfer on.Corporation stock cer¬ 

tificates as listed below: 

Certificate No. No. of Shares Class Registered in Name of 


Very truly yours, 


Transfer Agent 
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Form 776—Memorandum of removal of stop transfer filed in trans¬ 
fer department. 

REMOVAL OF STOP TRANSFER 

Certificate No. No. of Shares Class Registered in Name of 


Acknowledged by. 

Registrar,.. 19_ 

Advice of Removal sent to: 


Rechecking of certificate of stock presented for transfer. After 
the stop transfer record has been examined, and before the process 
of issuing a new certificate of stock and recording the transfer is 
begun, the certificate presented for transfer is rechecked. A clerk 
examines the assignment to see that it is properly executed, and 
rubber stamps in the name of the official authorized to effect the 
transfer on the books of the corporation. He also rechecks the pay¬ 
ment of transfer taxes and examines the stock ledger to see whether 
stock for the number of shares designated in the certificate presented 
for transfer actually stands in the name of the transferor on the 
books of the corporation. The clerk also fastens securely to the back 
of the stock certificate the broker’s bill of sale, which contains the 
evidence of payment of the stock transfer taxes. When the recheck¬ 
ing process is complete, the clerk puts his initials at the bottom of 
the stock certificate. 

Cancellation of old certificates of stock. The old certificates of 
stock presented for transfer are run through a cancelling machine. 
This machine perforates through the signature of the transfer agent 
on the stock certificate the word “Cancelled,” together with the 
date of cancellation. Where the signatures of the officers of the 
corporation arc facsimile and are not valid unless the transfer agent’s 
signature is also in effect, no perforations need be made through 
the officers’ signatures; the perforation through the transfer agent’s 
signature is sufficient to invalidate the certificate. 

In some transfer departments, the old certificates of stock are 
cancelled before new certificates of stock are drawn and transfer 
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sheets made up; in others, they are not cancelled until the new and 
the old certificates are ready to be delivered to the registrar. 

Allotment of new certificates of stock. The assignment on a 
certificate of stock presented for transfer may indicate that all of 
the shares which it represents are to be transferred to one individual, 
or distributed among two or more individuals, or that only a part 
of the shares are to be transferred. An allotment clerk examines each 
old certificate of stock and places with it one or more new blank 
certificates of stock, of the proper class and denomination, to be 
used in completing the transfer. 

Blank certificates of stock on hand. Most corporations keep on 
hand in the stock transfer department a supply of new blank certifi¬ 
cates of stock that is sufficient only for their immediate needs. A re¬ 
serve supply is maintained in the vaults of the corporation. An ad¬ 
ditional supply of stock certificates is sometimes stored with the 
printer. 

Certificates for 100 shares and those for less than 100 shares are 
kept in separate lots. Each lot may have a different color or an 
individual designating letter. For example, each number of £ certifi¬ 
cate for 100 shares may be preceded by the letter A, whereas each 
number of a certificate for less than 100 shares may be preceded 
by the letter B. 

Control of blank certificates of stock. Blank certificates of stock 
are generally under the personal control of the officer or other indi¬ 
vidual in charge of the transfer department, since the loss of a single 
certificate of stock may involve considerable inconvenience and ex¬ 
pense to the corporation. Where official control of the transfer de¬ 
partment rests with some person other than the one having actual 
control, it is generally the person who is in official charge of the 
department upon whom the ultimate responsibility for blank cer¬ 
tificates of stock rests. As certificates are needed by the department, 
they must be requisitioned from this person. One corporation uses 
the type of requisition slip shown in Form 777. The transfer de¬ 
partment estimates, each week, the number of certificates that will 
be required for the issuance of new certificates of stock during that 
week, and makes the necessary requisition. 
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Form 777—Requisition slip for new certificates of stock . 

Dated., 19.... 

Received from Mr., Secretary of. 

Corporation, the following certificates of stock: 

Certificate No. 

Quantity of Certificates Class of Stock Denomination From To 

250 Common 100 shares C-17501 C-17750 

300 Preferred Less than 100 P-24301 P-24600 

Transfer Agent 

Records of new slock certificates issued. The allotment clerk 
who counts out the number of new certificates that must be issued 
in place of old certificates of stock presented for transfer, prepares 
a list (see Form 778) showing the number of certificates issued 
during the day. Each day’s work is given a number, as, “Report No. 
3,” which appears on each transfer sheet used during that day. As 
a check on the allotment clerk, the bookkeeper makes a detailed 
report from the transfer sheets, showing the number of 100-share 
certificates and certificates for less than 100 shares used on each 
transfer sheet, with a special column provided for voided certificates 
(see Form 779). A copy of this report accompanies the new certifi¬ 
cates of stock when they are sent to the registrar for counter-signa¬ 
ture. Another check is provided by making an actual physical count 
on the adding machine, before the certificates are signed by the 
transfer agent, of the number of shares represented by the new 
certificates issued, divided as to 100-share certificates and certificates 
for less than 100 shares. The total arrived at from the computation 
made from the certificates themselves must equal the figure recorded 
on the transfer sheets as the total number of shares issued. A con¬ 
trol account of stock certificates received, used, and on hand, as 
shown in Form 780, is maintained by the head of the transfer de¬ 
partment. 

Typing the new certificates of stock. In most transfer depart¬ 
ments, before the transfer sheets are made up, a stock issue clerk 
fills in on a typewriter, on the new certificates of stock, the name 
of the transferee and the number of shares to be issued to him. 
This typewriter is generally equipped with special type and an 
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_ __ _CORPORATION 

RECORD OP STOCK CERTIFICATES USED 

DATE_ 

REPORT NO. 

CLASS OF STOCK ... 

1 100 SHARE CERTIFICATES 

FRACTIONAL CERTIFICATES | 

SERIAL NO. 

NUMBER OP. 
CERTIFICATES 

SERIAL NO. 

NUMBER OF 
CERTIFICATES 









CERTIFICATES 

USED. 

LESS CERT. 
SPOILED 




CERT. ISSUED 




| PREFARED BY_ - - CHECKED BY.-1 


Form 778—Allotment clerk’s report of certificates issued. 
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Void SHARES TRANSFERRED 


Form 779—Bookkeeper’s report of certificates issued. 
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Form 780—Control account of stock certificates . 
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indelible ribbon to guard against alteration. The allotment clerk 
has already placed behind each old certificate the new blank certifi¬ 
cates of stock required to effect the particular transfer, and the in¬ 
formation to be typed on the new certificate is obtained by examin¬ 
ing the assignment on the corresponding old certificate. In some 
organizations, in order to insure similarity in the name of the new 
stockholder as it appears on the new certificate and on the transfer 
record, the name is typed in on both by the same operation. Error 
may also be avoided, however, by having one operator type the new 
certificate from the old certificate, another operator type the transfer 
sheet from the same old certificate, and a third clerk check the work 
of both operators. 

The stock issue clerk checks the serial numbers of new certificates 
to sec that they are in the correct sequence. 

Inserting names of brokers on stock certificates by means of 
stencils. A corporation whose stock is generally handled by the 
same brokers keeps in a separate alphabetical file stencils bearing 
the names of these active brokers. When a certificate is to be issued 
in the name of one of these brokers, the name is inserted on the 
certificate of stock, not by means of a typewriter, but by making 
an impress of the stencil. In this way, any possibility of error in the 
spelling of a broker’s name is eliminated, and it is not necessary 
to check the name entered on the new stock certificate against the 
assignment on the old certificate, as is usually the case. Inasmuch as 
no erasures are permitted on certificates of stock, and errors require 
the voiding of certificates, hundreds of blank certificates may be 
saved in the course of a year by the use of the stencils. 

Correction of name on new certificate of stock issued* In pre¬ 
senting certificates of stock for transfer, brokers sometimes make er¬ 
rors in the name of the transferee to whom the new stock certificate is 
to be issued. For example, an initial may have been designated in¬ 
correctly, or a name may have been misspelled. As a simple means of 
correcting such errors, some transfer departments issue new certifi¬ 
cates in the correct name, merely upon the signing by the broker 
of a letter of indemnification as shown in Form 781. Some corpora¬ 
tions also carry insurance to cover any loss which may occur by 
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reason of the issuance of such corrected certificates. The incorrect 
certificate must, of course, be marked “Void,” and a proper notation 
must be made in the transfer record to show the cancellation of 
the first certificate and the issuance of a second new certificate. 


Form 781 — Broker’s letter of indemnification upon issuance of cer - 
tificate in corrected name . 

.Corporation 

.Transfer Agent 

.Street 


Dear Sir: 

At our request, you transferred, on .. 19... certificates for 

.shares of.stock of...Corporation, and 

issued certificates in transfer thereof, represented by Certificate No.. 

in the name of .This transfer to . was 

erroneously requested by us, and we hereby certify that . 

never purchased, owned, or had any interest in said stock. 

In consideration of your issuance of certificates in the name of. 

the rightful owner, we agree for ourselves, our successors, assigns, heirs, exec¬ 
utors, and administrators, to hold and save you harmless from any loss, liability, 
or claim that may arise by reason of your issuing a certificate to the said 
.. residing at.Street,. 


Filling in number of shares on new stock certificate. In cer¬ 
tificates for exactly 100 shares, the number of shares is generally 
engraved on the body of the certificate of stock, as well as in each 
corner and in the margin. Certificates for less than 100 shares are 
issued in a separate series, in blank, and a notation “certificate for 
less than 100 shares” appears in several places on the certificate. 
The number of shares for which such certificates are issued is typed 
out on the body of the certificate, and the figures are typed in a 
blank space in the upper right-hand corner of the certificate. The 
number of shares is also designated by a perforation through a 
table of numbers which appears in the right-hand margin of the 
stock certificate. 

Some companies use a share group arrangement of filing ad- 
dressograph plates by the number of shares owned by a stockholder. 
Thus the plates for all stockholders each of whom owns but one share 
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will be filed in one group. Plates lor stockholders each of whom owns 
two shares will be filed in another group, and so on. These companies, 
as do some others, have the new certificates pre-printed and pre¬ 
punched to show the number of shares represented by the certificate. 
In such a case it is necessary to impress on the certificate only the 
name of the stockholder. 

Dating new certificates of stock. After the number of shares has 
been filled in on certificates for less than 100 shares, all the new cer¬ 
tificates of stock are dated. The dale on the certificate of stock is 
typewritten by some corporations and rubber-stamped by others. In 
some transfer departments, stock certificates are not dated until 
they are ready to be sent to the registrar for counter-signature. 

Typing certificates of stock at same time as transfer sheet. In 
some transfer departments, the certificates of stock and the trans¬ 
fer sheets described in the following paragraph arc filled in at the 
same time to avoid discrepancies between the certificates and the 
transfer sheets. The certificate of stock is simply slipped into the 
machine in front of the transfer sheet, after all the details, except 
the name of the transferee and the number of shares to be issued, 
have been filled out on the transfer sheet. The first copy of the 
transfer sheet, in this case, will not show either the name of the 
transferee or the number of shares issued since no carbon has been 
inserted between the stock certificate and the first copy of the trans¬ 
fer sheet, and consequently it must be discarded. The second copy 
is the one used as the permanent record. 

The transfer record. A record of the transfer must be made on 
the transfer books of the corporation. 'This record consists of entries 
on transfer sheets illustrated in Form 782, bound together in a loose- 
leaf book. The sheets are generally about 12 by 20 inches, and entries 
are made on them from the old certificates. 

As indicated in Form 782, the following are inserted on the left- 
hand or debit side: (1) the name of the old stockholder; (2) the 
old certificate number; and (3) the number of shares surrendered. 
On the right-hand or credit side, appear the following: (1) the name 
of the new stockholder; (2) the address of the new stockholder; (3) 
the new certificate number; and (4) the number of shares issued to 
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the new stockholder. The entries are recorded on the typewriter, or 
on a bookkeeping machine that automatically adds the number of 
old shares surrendered and the number of new shares issued. 

The number of copies made of the transfer sheet depends upon 
the requirements of the individual corporation. One copy is always 
needed for the transfer record. Another copy is generally required as 
a "tear” sheet for posting entries to the stock ledger. The sheets are 
bound together in the form of a pad; in some instances carbon sheets 
are contained in the pad, which can be inserted in the machine by 
the operator without loss of time. 

The sheets are dated and are numbered consecutively, each of 
the duplicates bearing the same number as the original. The transfer 
sheet is signed by an officer of the corporation authorized to effect 
transfers on the corporate books. The various classes of stock are 
generally kept in separate records. If the state of incorporation re¬ 
quires that stock records be kept in the company’s principal office 
in that state, a copy of the transfer sheet is filed there. It may be 
required that the transfers be posted to a stock list or a stock ledger, 
but, unless specifically so required, the stock ledger is usually not 
duplicated. 

Checking of stock certificates and transfer sheets. When the 
new certificates of stock have been drawn up, and the transfer 
sheets typed, a clerk other than the one who has drawn the cer¬ 
tificates and the transfer sheets checks back against the old cer¬ 
tificates of stock the following items: on the new certificate of stock, 
the name of the transferee and the number of shares to be trans¬ 
ferred to him; and on the transfer sheet, the name of the transferor, 
the number of shares transferred, the old certificate number, the 
name and address of the transferee, the number of shares to be is¬ 
sued in his name, and the new certificate number. As the old cer¬ 
tificates and the new certificates are being checked against the trans¬ 
fer sheet, the clerk separates the old certificates from the new ones, 
inserts the new certificate numbers on the respective window re¬ 
ceipts, totals the number of shares surrendered and the number 
of shares issued on each transfer sheet, and then puts his initials 
on the transfer sheet as evidence of the fact that the certificates have 
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been checked and found in order. The new certificates are then 
ready to be executed. 

As a further check, a grand total is taken of all the shares appear¬ 
ing on the debit side of all the transfer sheets and of all the shares 
appearing on the credit side of the sheets. Unless there has been 
an original issue of stock or a retirement of stock, these totals must 



Form 782—Stock transfer sheet. 
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agree, for a new share is issued for each share surrendered. A grand 
total is also taken of the number of shares appearing on the old 
certificates and on the new certificates. These must likewise be 
equal, and must agree with the grand total obtained from the 
transfer sheets. The totals may further be checked by adding the 
number of shares as called for by the window tickets. 

Signing certificates of stock. Certificates of stock are generally 
not presented to the corporate officers for signature each time a 
certificate is required to be issued. In most corporations, the certifi¬ 
cates of stock kept on hand bear the facsimile signatures of the 
proper corporate officers. In some corporations, the certificates bear 
the facsimile signature of the president, but the secretary or the 
treasurer affixes his countersignature as the certificates are issued. 0 
In any event, the stock certificates must be countersigned by the 
transfer agent of the corporation as each certificate is issued. In most 
transfer departments several people in the department are author¬ 
ized, as transfer agents, to sign the stock certificates. This not only 
relieves the head of the transfer department from the mechanical 
task of signing many stock certificates, but prevents any delay in the 
forwarding of the new stock certificates to the registrar for counter- 
signature. 

Countersignature by registrar. After the certificates of stock have 
been signed by the transfer agent, they are arranged in numerical 
order and delivered by messenger to the registrar for countersigna¬ 
ture, together with the corresponding old certificates of stock to be 
cancelled by the registrar. As a check on such delivery, a record 
of the numbers of the new certificates of stock sent to the registrar, 
as shown in Form 783, is kept by some transfer departments. A 
duplicate copy of the form is kept on file in the transfer department. 
The original is sent over to the registrar with the certificates of 
stock, to be signed and brought back to the transfer department 
by the messenger. 

In most corporations, on transfers presented at the transfer de¬ 
partment window before noon, deliveries are made to the registrar 
the following morning, and the registrar counter-signs the new stock 

6 Where one of the officers of the corporation signs each certificate as it is issued, 
he also initials the transfer sheet submitted to him with the new certificates. 
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Form 783—Record of stock certificates sent to registrar , 
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certificates and returns them the same morning, together with the 
old cancelled certificates of stock. Certificates of stock which re¬ 
main in the transfer department overnight arc placed in the vaults 
for safekeeping. 

Delivery of new certificates of stock. Upon receipt of the new 
certificates of stock from the registrar, duly countersigned, the por¬ 
tion of the window ticket retained in the transfer department (see 
Form 760 on page 1023) is reattached to the proper new stock certifi¬ 
cate, and the tickets are arranged in numerical order. When a person 
presents to the window clerk the portion of the window ticket given 
to him (as indicated on page 1023) at the time the old certificate was 
presented for transfer, the window clerk can readily locate the 
proper certificate of stock by matching up the numbers appearing 
on each part of the window ticket. When the receipt portion of the 
window ticket comes to the clerk through the stock clearing cor¬ 
poration, he checks it against the window portion previously re¬ 
tained, and places the corresponding new certificate in the clearing 
corporation envelope for delivery to the broker. 

The number of shares to be delivered and the name of the broker 
or other person who presented the certificate for transfer must be 
filled in on the window ticket for identification. The window clerk 
checks this information to make sure that delivery of the proper 
certificate is being made to the proper person. The two parts of the 
window ticket are pinned together and filed away in numerical order 
in the transfer department. In some companies, the tickets are kept 
in the files for as long as seven years, and then destroyed; in others, 
they are preserved for a much shorter period. 

In New York City, firms listed on the stock exchanges are required 
to maintain “stock windows” in the financial district for delivery 
of new stock certificates. A company having a stock transfer depart¬ 
ment outside of the financial district may arrange with its registrar 
or with a corporate transfer agent in the financial district to deliver 
stock certificates for it. In such a case, the window ticket issued in¬ 
dicates at which office the new certificates will be delivered, upon 
presentation of the completed receipt. The tickets are often differ¬ 
entiated by color. Forms 784 and 785 illustrate window receipts 
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to be presented at the transfer department window, and at the 
registrar’s window, respectively, through the stock clearing house 
service described above. 

Errors on new certificates of stock. No erasures are permitted 
when new certificates of stock are executed. If an error has been 
made and the certificate cannot be used, the word “Void” is marked 
across its face. If the issuance of the new certificate of stock has 



Form 784—Window ticket receipt—company transfer dept. 


been noted on the transfer sheet before the error is discovered, a 
notation of the cancellation must also be made on the transfer 
sheet. Cancelled certificates are forwarded with the valid certifi¬ 
cates to the registrar, so that a proper entry may be made in its 
records. After its return to the transfer department by the regis¬ 
trar, the void certificate is not destroyed but is placed with the 
cancelled certificates of that day’s transfers. 

Transfers by mail. The procedure for handling certificates re¬ 
ceived by mail is identical with that described above, except that 
the window ticket attached to the old certificate, and the transfer 
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sheet, may be stamped “Mail,” and that all such certificates may be 
processed only after the window items have been prepared. When 
the new certificate is ready for delivery, its number is noted on 
the letter received by the corporation, requesting the transfer, and 
also on the window ticket. The correspondence is then turned over 
to the typist who prepares letters to accompany the new stock cer¬ 
tificate to be mailed out. In the meantime, the certificates of stock 
are being countersigned by the transfer agent and the registrar. 
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Form 785—Window ticket receipt—registrar's downtown window. 

Registered and certified mail record. A corporation that receives 
many requests for transfers of stock by mail has evolved the following 
system of recording mail transfers. The window clerk stamps a 
number, with a numbering machine, on the envelope containing 
the certificate of stock and accompanying documents mailed in for 
transfer. He then places this same number on the stock certificate 
and on each letter and other document contained in the envelope. 
The number so given is the identifying mail number of that par¬ 
ticular transfer. If the certificate of stock has been sent in by regis- 
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tered or certified mail, the number appearing on the envelope 
and given by the postoffice department is then entered on a regis¬ 
tered and certified mail sheet as shown in Form 786, together with 
the name and address of the sender, the person to whom the envelope 
was addressed, and the window clerk who received the certificate 
of stock for transfer. If a certificate of stock has been sent in by 
ordinary mail, the letters “O.M.” are inserted in the first column 
instead of the postal number. No entry is made of the date when 
the new certificate of stock is mailed out, but deliveries are followed 
up by means of the letters of acknowledgment, described below. 

Another corporation keeps a record known as a mail blotter. 
Every stock certificate sent in by mail for transfer is given a num¬ 
ber, which is recorded in the mail blotter. This blotter is a bound 
record and indicates not only the number of the mail item, but 
also the date when the certificate of stock was received in the mails 
for transfer, the name and address of the person from whom the 
certificate was received, the number of shares called for by the 
certificate presented for transfer, and the date when the new cer¬ 
tificate was finally forwarded. The blotter is checked about once 
each week to see that mail items have been taken care of promptly. 

Mailing out new certificates of stock. Except for foreign mail¬ 
ings, which are often registered, most corporations use only ordinary 
mail in sending out new certificates. Selection of the class of mail- 
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F arm 786—Registered and certified mail sheet. 
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ing may be based on the market value of the certificates being mailed, 
with ordinary mail being used for certificates representing market 
value up to a certain amount, while registered or certified mail is 
used for higher amounts. Certified mail provides proof of delivery 
but it is not insured, as is registered mail. According to United States 
postal regulations, it is designed for mailing items having “no in¬ 
trinsic value” such as certificates of stock. 

Each certificate of stock is forwarded with a letter as shown in Form 
787, duly numbered, and with a card of acknowledgment as illus¬ 
trated in Form 788, correspondingly numbered, to be signed by the 
addressee and returned to the corporation’s files. Each item is ac¬ 
tually followed up very closely, and if the card of acknowledgment 
(Form 788) is not received by the corporation within a reasonable 
length of time, follow-up letters are sent out, and an investigation 
is made to see if the certificate has been lost in the mails. As a matter 
of general experience, mail losses are very infrequent. Some cor¬ 
porations carry insurance to cover the loss of certificates sent by 
ordinary mail. 

Instead of sending the letter and card as shown in Forms 787 
and 788, some corporations, when forwarding the new certificate of 
stock issued upon transfer, mail a letter in duplicate, similar to 
the one illustrated in Form 789. The addressee is requested to sign 
the duplicate copy of the letter and to return it to the corporation. 
The duplicate returned to the corporation is filed under the name 
of the stockholder. 

Posting slips. As indicated on page 1046, one of the copies of the 
transfer sheet, commonly called the “tear sheet,” is used in the post¬ 
ing of entries to the various stockholders’ accounts in the stock 
ledger. On the left-hand side of the sheet, where the names of the 
old stockholders appear, are the debit entries. On the right-hand 
side of the sheet, where the names of the new stockholders are in¬ 
dicated, are the credit entries (Form 790). These debit and credit 
items are separated by perforations. After the transfer sheet has 
been typed, the perforated copy is divided into its various segments. 
Debit and credit sections are separated, and each section is arranged 
in alphabetical order, ready for entry in the stock ledger. The date 



PROCEDURE IN LARGE CORPORATIONS 


105S 


TRANSFER DEPARTMENT 
OF 

...CORPORATION 

.Street 

New York 

No._ 


The transfer requested in your letter of recent date has been 
completed and we enclose certificates for stock and/or option, 
warrants of The.. Corporation as described below. 



Please acknowledge receipt thereof by signing and mailing 


promptly the enclosed post card. 


Yours very truly. 


Transfer Agent 


Form 787—Letter accompanying new certificate of stock , 
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Receipt u hereby acknowledged of the enclosure* 
described in your Transmittal Letter No.- 


(Signature of Addressee) 

Dated- 


Form 788—Acknowledgment of mailed certificate of stock . 


Form 789—Letter accompanying new certificate ? in duplicate . 

We enclose herewith stock certificates of . Corporation as 

listed below, for.shares issued as requested on.. 

19...in lieu of certificates surrendered for transfer. 

Certificate No. Issued in Name of Class No. of Shares 


Please sign and return the attached copy of this letter. 

Very truly yours, 
Treasurer and Ass't. Sec'y. 

Received the above-listed certificates and found them to be correct. 

(Signature) 

Date.. 19.... 

appearing on the transfer sheet is rubber-stamped on the tear slips 
for posting purposes. 

In some corporations, the sheet is not perforated but is simply 
marked off by lines and divided into its various sections by means 
of a cutting machine. 

The posting slips are used not only to make entries in the running 
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accounts of the individual stockholders, but to keep up to date the 
records of the addressograph department. 

Each day’s slips are kept together in alphabetical order and filed 
away with the other working papers covering the day’s transfers. 
Some corporations keep the tear slips only until the end of the 
dividend period; when the dividend checks have been issued and 
the books balanced, the slips are thrown away. In other corpora¬ 
tions, the slips remain on file for a period of about two years, after 
which time they are destroyed. 

Posting slip envelope. The posting slips, or posting media, as 
they are generally called, are necessarily very small pieces of paper, 
which may very easily be lost in the process of passing from the 
sorting clerk to the ledger clerk. One transfer department which 
handles transfers for several corporations, each having many classes 
of stock, and which has hundreds of posting slips daily, obviates 
this danger by using the type of posting slip envelope shown in Form 
791. When the posting slips are sorted into ledger divisions, alpha¬ 
betized, and clipped together according to the ledger division, they 
are all placed in the special envelope kept for the particular class 
of stock. A summary of the number of shares to be debited to each 
ledger division and the number of shares to be credited to each 
ledger division, as shown by the posting slips, is inserted on the 
face of the posting slip envelope. The envelopes are turned over 
to the ledger clerks, who enter the amounts appearing on the face 
of the envelope on control cards, and post from the posting media 
to the ledger cards. The amounts on the envelope are later used 
to check the debit and credit postings made on the ledger cards. 
The posting slips are put back into their respective envelopes after 
posting, and are sent on to the addressograph department for the 
correction of stencils. The envelopes containing the posting slips 
are then filed away according to the dates appearing thereon. 

Ledger division file for sorting posting slips. A corporation 
which has many posting slips to be sorted daily, preparatory to 
making entries in its various stock ledgers, uses a visible file to 
expedite the sorting process. This visible file is divided into as many 
compartments as there are alphabetical divisions or controls in the 
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Form 790—Tear sheet. 


stock ledger. After all of the posting slips have been sorted into 
their respective compartments, they are re-sorted into alphabetical 
sequence within each compartment. 

The stock ledger. The stock ledger contains, in alphabetical or¬ 
der, the running account of each stockholder. Each account indicates 
the number of shares purchased and transferred by the particular 
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Form 791 —Posting Blip envelope. 
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stockholder, and the balance held by the stockholder after each 
purchase or transfer. Postings to the stock ledger accounts may be 
made from the posting slips at any time. Most corporations post 
to the stock ledger daily as soon as the posting slips are sorted. 

In some corporations, the stock ledger accounts are kept in loose- 
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Form 792—Stock ledger sheet. 


leaf books (see Form 792). In others, the stock ledger is kept in the form 
of ledger cards, filed alphabetically (see Form 793). The card sys¬ 
tem is generally preferred by large corporations whose stock is very 
active, for time is saved if ledger clerks can avoid handling bulky 
volumes. 

Ledger entries may be made by hand, or a bookkeeping machine 
may be used to post entries in either kind of ledger. 

Active brokers’ accounts are usually separated from individual 
stockholders’ accounts whether the ledger is kept in a loose-leaf 
book or under a card system. Inasmuch as an active broker’s account 
will contain many more debit and credit entries than will appear 
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in an individual stockholder’s account, many corporations use a 
special, large ledger sheet for brokers’ accounts. The records of 
various classes of stock are generally kept separately. 

As indicated at page 1046, above, if a corporation is organized 
under the laws of a state other than that in which the transfer office 
is located, the laws of the state of incorporation may require that 
duplicate transfer records be kept at the corporation’s office in that 
state. Where possible, this requirment is satisfied by maintaining 
there a duplicate set of transfer sheets. Duplicate stock ledgers are 
not maintained unless it is necessary. If a company has more than 
one transfer agent, the ledger records are maintained by one and the 
co-transfer agents are kept advised of changes posted to the central 
ledger. This may be done by mailing copies of the transfer sheets 
to the co-transfer agents each day. See page 1008. 

Ledger entries by means of a bookkeeping machine. As previ¬ 
ously indicated, entries may be made in the ledger by means of a 
bookkeeping machine whether a loose-leaf ledger or a card system is 
used. Various types of bookkeeping machines are used by different 
organizations, but the underlying principle is the same. The machine 
not only records the debit or credit entry in the stockholder’s ac¬ 
count, but it also automatically computes and records the new bal¬ 
ance of shares remaining in the stockholder’s account. In addition, it 
can carry forward the figures recorded in each account, so that a 
grand total may be computed of the total number of shares debited, 
the total number of shares credited, the total of the old balances in 
the accounts in which entries have been made, and the total of the 
new balances in such accounts. These totals are subsequently used in 
checking against the predetermined totals obtained from the posting 
slips. Entries shown on the ledger card in Form 793 are typical of 
those made by a bookkeeping machine. 

“Pulling” or “stuffing” ledger cards. In some transfer depart¬ 
ments having a card system of ledgers, the ledger cards are actually 
pulled out of their files, preparatory to making entries from the post¬ 
ing slips. A blank colored card is placed in the files to indicate that 
a card has been removed so that an entry may be made on it. All 
the cards of a particular ledger division are pulled out at the same 
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time. If no card appears in the files for a particular credit posting 
slip, the posting slip is stamped with a star or some other notation to 
indicate that a new card must be made up for the account. New cards 



Form 793—Stock ledger card. 
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are made up on the typewriter, and are put in their proper alpha¬ 
betical place in the group of cards on which posting entries must be 
made. 

In order to prevent the loss or misplacement of any ledger card in 
the process of pulling it out of the files, some corporations do not 
remove the card from the cabinet but use what is known as a “stuff¬ 
ing” process. In this process, the posting slip is actually clipped on to 
the particular ledger card to which it refers, the card remaining in 
its place in the ledger cabinet. If there is no card corresponding to a 
particular posting slip, a colored card is inserted in the place where 
the card will eventually be in the ledger cabinet, and the posting 
slip is turned over to a typist, who makes up a new ledger card. After 
the stuffing process is completed, each ledger card cabinet is moved 
over, in turn, to the bookkeeping machine which records the entries 
on the card. As soon as an entry has been made on a card, it is re¬ 
leased from the machine and put back in its proper place in the par¬ 
ticular ledger cabinet. 

Differentiating ledger cards covering many classes of stock. Dif¬ 
ferent classes of stock are generally kept in separate ledger cabinets. 
In some transfer departments, the various classes of stock are further 
distinguished by means of a color system, the cards for each class of 
stock being of a different color. One corporation differentiates be¬ 
tween the various classes by means of a numbering system, as shown 
in Form 793. Each class of stoc k is given a number, which is punched 
out at the top of the form. For example, if the number of a particu¬ 
lar class of stock is 33, all the ledger cards covering this class of stock 
will be together in one file, and each card will have punched out at 
the top the numbers “30” and “3.” 

Combination of various stock ledger systems in one transfer de¬ 
partment. As previously indicated, some transfer departments 
maintain their stock ledgers on cards, while others use loose-leaf 
ledgers. One large transfer department handling the transfers of 
several subsidiaries and affiliated companies uses three different kinds 
of stock ledgers; for small subsidiaries whose stock is rather inactive, 
a visible card index ledger is used. These cards are fastened into flat 
trays, and as a tray is pulled forward, the name of each stockholder 
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whose ledger account is on that tray is visible. The ledger clerk does 
not even have to remove the card from the tray to make his entry. 
For an active class of stock this system would, of course, be imprac¬ 
ticable, since the trays would have to be rearranged constantly when 
new accounts were opened and old accounts closed. For companies 
whose stock is slightly more active than the stock of companies whose 
accounts are in the visible card ledger, the corporation uses a loose- 
leaf ledger, and entries are made in it by hand. For companies whose 
stock is very active, the corporation uses a card system, and entries 
are made on the cards by means of a bookkeeping machine. 

New ledger accounts. The posting slips show when a new card 
must be made to accommodate a new account. In some corporations, 
posting slips so marked are sent immediately to the addressograph 
department, which makes up a stencil for the stockholder (see page 
1072); an impress of the stencil is made directly on a ledger card. In 
other corporations, the new ledger account is made up on the type¬ 
writer, but it is later checked against the stencil; the addressograph 
department makes an impress of the new stencil on the back of the 
posting slip, and the posting slip is returned to the stock ledger clerk 
for checking. 

Closed ledger accounts. Where, in the process of posting a debit 
slip to the stock ledger (see page 1058), it appears that all the shares 
standing in the name of the stockholder are being transferred, the 
slip is rubber-stamped “Closed.” A similar notation is made across 
the face of the ledger account. In some corporations, the account is 
immediately removed from the files and placed in a separate closed 
ledger file. In others, the account is not removed until the end of the 
dividend period. Posting slips marked “Closed” are sent to the ad¬ 
dressograph department in order that the old stencil may be elimi¬ 
nated from the addressograph files. It will be noted from Form 782 
(page 1047) that the debit posting slips will not bear the address of 
the old stockholder. To avoid closing the account of the wrong stock¬ 
holder, the ledger clerk fills in the address on the posting slip for 
the information of the addressograph department. 

Checking stock ledger entries. Regardless of the form in which 
the stock ledger is kept, and regardless of the manner in which 
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entries are made, postings to the various ledger accounts must be 
carefully checked. Not only must the proper number of shares be 
debited or credited as shown on the posting slips, but entries must be 
made in the proper accounts. Whether entries are recorded by hand 
or by machine, they are checked against the posting slips by a clerk 
other than the one who made the entries. One corporation which 
stuffs its ledger (see page 1061), that is, clips the posting slips to the 
ledger cards, preparatory to making entries, instead of removing the 
cards, employs the following checking method. On the day following 


PREFERRED STOCK 

NSW ACCOUNTS 

SHANKS 

CLOUD ACCOUNTS 

jggm 






















Form 794 - Checking sheet (left-hand side). 


the one on which entries have been made on the ledger cards, the 
posting slips are handed out to checking clerks, who check back each 
one against the ledger cards to see that an entry has been made on 
the proper card. This is called “blind checking,” since there is no in¬ 
dication in the files as to which account requires an entry in ac¬ 
cordance with the posting slips. The checking clerk also makes what 
is known as a “debit check”; that is, for every item which has been 



Form 795 —Checking sheet (right-hand side). 
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posted to the debit account, he makes sure that a corresponding 
credit item actually appears on the ledger card to show that the cer¬ 
tificate cancelled was previously issued. 

Checking total of shares debited and creilited. In addition to 
checking each individual posting to the stock ledger as indicated in 
the previous paragraph, a further check is made by comparing the 
total of shares debited and the total of shares credited in the ledger 



Form 796—Block sheet . 


with the total of shares surrendered and issued as shown on the 
transfer sheets. Various methods are used to check such totals, de¬ 
pending upon the daily volume of postings and upon whether en¬ 
tries are made in the ledger by hand or by means of a bookkeeping 
machine. A corporation whose stock is not very active and whose 
ledger entries are posted by hand uses sheets similar to those shown 
in Forms 794 and 795 for checking totals. As postings are made to 
the ledger each item posted is listed by hand on one or the other of 
these sheets. Each credit entry opening a new account and each debit 
entry closing an account is listed on the sheet in Form 794 the name 
of the stockholder and the number of shares credited or debited 
being noted in each case. All other entries in running accounts are 
listed on the sheet in Form 795; the name of the stockholder and the 
number of shares debited or credited are noted, in addition to the 
old balance and the new balance in the stockholder’s account. When 
all the items have been entered, the totals are computed. The total 
of the New Accounts Shares column in Form 794, plus the total of 
the Credits column in Form 795, must equal the total of shares 
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Form 797 —Bookkeeping posting control sheet ♦ 
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issued as shown on the transfer sheets for the day. The total of the 
Closed Accounts Shares column in Form 794, plus the total of the 
Debits column in Form 795, must equal the total of shares surren¬ 
dered as shown on the transfer sheets for the day. 

Block sheet method of checking totals of shares debited and 
credited. Some transfer departments use what is known as the 
block sheet method of checking totals of shares issued. When the 
posting slips have been placed in alphabetical order and separated 
according to ledger divisions, a block sheet, as shown in Form 796, 
is made out for each ledger division, indicating the total number of 
shares appearing on the debit posting slips, and the total number of 
shares appearing on the credit posting slips for that division. This 
first block sheet is kept by the head of the transfer department for 
subsequent checking. After the items covering a ledger division have 
been posted from the posting slips to the ledger cards, a second block 
sheet is made up for the ledger division from the ledger cards by the 
ledger clerk on an adding machine. Each debit and credit item is 
entered separately on this second block sheet, and the total of the 
number of shares debited and the total of the number of shares 
credited on the ledger cards of that division are computed. The 
ledger clerk sends back to the head of department the posting slips 
entered in the ledger, which are clipped to the block sheet made up 
by the clerk for that ledger division. The head of department com¬ 
pares the totals on this second detailed block sheet with the prede¬ 
termined totals appearing on the first block sheet, and if they agree, 
he enters the total of shares debited and the total of shares credited 
in the ledger in the control account for that particular ledger. 

Bookkeeping posting control method of checking total shares 
debited and credited. Under this method the total debits and 
credits posted are recorded by ledger division, as in the block sheet 
method described in the preceding paragraph. In addition, all ad¬ 
justments are listed and explained, and a running record of number 
of stockholders and number of shares outstanding is maintained. 
This type of control sheet is illustrated by Form 797. 

Audit sheet method of checking total shares debited and credited. 
Transfer departments which post entries in their ledgers by means 
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of a bookkeeping machine generally use the audit sheet method of 
checking totals of shares debited and credited in the various ledgers. 
As entries are made by the machine on the ledger cards, each entry 
is reproduced on an audit sheet. The machine, as previously indi¬ 
cated, carries forward the totals of entries made, and as entries for 



Form 790 —Daily control record • 
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each ledger division are completed, a total is struck off, and the total 
amount of shares debited and the total amount of shares credited in 
that ledger division are recorded on the audit sheet, together with a 
total of the old balances in the ledger accounts to which entries have 
been posted. These totals are then compared with predetermined 
totals of shares posted and of old balances. Some corporations obtain 
the predetermined total of shares posted by running off on an ordi¬ 
nary adding machine the items from the posting slips. A corporation 
which records such totals on posting slip envelopes and on control 
records obtains the predetermined total from the control records. 
The predetermined total of old balances is obtained by adding up 
the number of shares appearing on the ledger cards pulled or stuffed 
for posting. If any discrepancy appears between the audit sheet totals 
and the predetermined totals, it is necessary only to recheck the 
items in a particular ledger division. The totals are posted to the 
control account covering the particular ledger division. 

Daily control record. The accuracy of the various entries made 
in the transfer record and in the stock ledger is further checked by 
means of a system of controls. Inasmuch as an old share of stock must 
be cancelled for each new share issued, a debit entry must be made 
for every corresponding credit entry, and the share total of debits 
entered for each day must equal the share total of credits entered for 
that day. A daily record of the total entries made in each alphabetical 
division of the stock ledger is listed as shown in Form 798. Not only 
must the total of debits on the daily control sheet equal the total of 
credits, but both totals must agree with the totals of debits and 
credits as they appear on the transfer sheets of the day. 

Entries are generally posted to the daily control record either from 
the block sheet, from the audit sheet, or from some other working 
medium, after all ledger postings have been made and checked 
against the posting slips. In some corporations, however, entries are 
posted to the daily control record by the chief clerk from the posting 
slips before they are distributed to the various clerks for posting to 
the ledger. 

A monthly control record, listing the daily control entries as shown 
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in Form 798, is kept by some corporations. The form shown in 
Form 799 provides space for a four-month record. 

Control accounts. Each stock ledger division has its own control 
account. In this account is recorded each day the total number of 
shares debited and the total number of shares credited on that day 
to the accounts in the particular ledger division which the control 
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account covers, together with the new balance of shares outstanding 
in those accounts on that particular day (see Form 800). In transfer 
departments having loose-leaf ledgers, the control account covering 
each ledger division generally appears in the front of the particular 
ledger. Where a card system of ledgers is used, the control accounts 
may be kept in a separate volume, or they may be entered on cards 
and kept in the ledger card cabinet. Under either system the control 
account will always show the date, the total number of shares debited 
on that date, the total number of shares credited on that date, and 
the balance outstanding on that date. Entries are posted to the con¬ 
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form 800—Ledger control account. 


trol accounts from the daily control record. A master control ac¬ 
count, summarizing the entries contained in all the separate control 
accounts, is maintained. Generally the total of debits entered on a 
particular day will equal the total of credits entered on that day, for 
shares surrendered by one person are transferred to another. If these 
totals do not agree, some explanation must appear in the master 
control account, as for example, a notation to the effect that a debit 
without a corresponding credit represents certain stock retired and 
cancelled, or that a credit without a corresponding debit represents 
original new stock issued. 

Reconciliation with addressograph plates. Whatever system of 
checks and controls is used to verify the ledger card records, the ad¬ 
dressograph plates must agree with such records at all times. 
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Electronic data processing (automation) applied to stock transfer 
records. In companies whose volume of stock transfer work is 
sufficiently large to justify the expense, or which employ electronic 
data processing (EDP) equipment for other purposes and can make it 
available for stock transfer records, the trend is tow r ard maintaining 
stock transfer records on magnetic tape. A typical procedure is as 
follows. Stock transfer procedures as described above in this chapter 
are followed up to the point of making out posting slips. The posting 
slips are sent to the EDP department where the information con¬ 
tained on them is punched onto tabulating cards. The information is 
transferred from the cards onto magnetic tape which already con¬ 
tains for each stockholder account the following information: Stock¬ 
holder's name, mailing address, dividend address, number of shares, 
class of stock, all ledger activity (credits, debits, balances), and other 
information or codings. A new tape can be run at any time, consoli¬ 
dating all changes recorded to date. From the tape a record is run on 
sheets about 12 x 15 inc hes. Each sheet contains the record of about 
twelve stockholders. The record sheets contain the following in¬ 
formation: stockholder’s name and address, account number, certifi¬ 
cate numbers, debits, credits and share balance. This record becomes 
the ledger record and replaces ledger cards. As many copies of this 
record can be run as desired. It can be run as frequently as desired. 
Reproduction of the entire record for many thousands of accounts 
takes only a few hours. One company printed dividend checks for 
more than 20,000 stockholders in three hours. 

Filing cancelled certificates of stock. The general practice 
among corporations is to fasten together all stock certificates can¬ 
celled on a particular day and file them according to the date of can¬ 
cellation. Each day’s certificates are, in turn, placed in numerical 
order according to the certificate number. In this way, if it is desired 
to obtain a certificate from the files, one can ascertain quickly from 
the transfer sheet or from the stock ledger the day on which the 
certificate was cancelled, and the certificate can easily be found in 
the files. In addition, this arrangement furnishes a ready means of 
determining, for transfer tax inspection purposes, what transfers 
were made within a certain period. Some close corporations re- 
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paste cancelled certificates into the stock certificate book (see page 
1038). 

Destruction and cremation of cancelled certificates. The policy 
regarding preservation of cancelled certificates of stock varies among 
corporations. Many preserve them indefinitely. Others cremate can¬ 
celled certificates periodically. In a typical case, this is done every 
seven years, but only after the material has been microfilmed. An¬ 
other transfer department, under standing order of the Board of 
Directors, cremates cancelled certificates automatically after ten 
years. Corporate transfer agents may destroy cancelled certificates 
upon specific instructions from the corporations for which they act, 
or they may return the certificates to the corporation after a stated 
period of years. The latter is the more usual practice. The rules of 
the Interstate Commerce Commission provide that railroads may, 
under certain conditions, destroy cancelled stock certificates or 
bonds. The Treasury Department requires that cancelled certificates 
bearing tax stamps must be kept for four years before destruction. 7 
Tax stamps may be microfilmed where done for records retention 
purposes. 8 The trend is for both stock transfer departments and stock 
transfer agents to microfilm certificates and bonds before destruction. 
For forms of resolutions authorizing destruction of cancelled certifi¬ 
cates see Forms 129 and 130, page 388. It is customary for the certifi¬ 
cates to be cremated in the presence of several persons, who exe¬ 
cute an affidavit, known as a “Cremation Affidavit Certificate.” They 
swear that they have, in the presence of one another, destroyed the 
certificates described in detail in the affidavit. See Form 801. 

Change of address. When a stockholder notifies the corporation 
of a change in his address, a numbered address voucher as shown in 
Form 802 is filled out and sent by the transfer department to the 
addressograph department. The stockholder's stencil is immedi¬ 
ately corrected, and an impress of the old and the new stencil is made 
upon the address voucher, to make sure that the new stencil has been 
changed in accordance with the instructions, and that the proper old 
addressograph plate has been removed. The voucher is then turned 


7 See Treasury Dept. Reg. 71, §113.150. 

8 See Treasury Dept. Rev. Rul. 56-569, 1956-2 Cum. Bull. 1002. 
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Form 801 —Cremation affidavit certificate . 

State of.\ ss 

County of.i 

. and .. being duly and severally sworn, 

do each severally depose, certify, and say: 

We.and., have this .... day of. 

19....» at No.Street, in the City and State of.. 

in the presence of one another, destroyed, by burning to ashes, the property 
described in detail below. 


Representing 


Representing.Company 

Corporate Trust Dept. 

Sworn to before me this .... \ 
day of.. 19-J 


Notary Public 
Accepted 


Representing.Company 

Coupon Verification Dept. 


Company 


Asst. Secretary 

over to the ledger clerk, who makes a notation of the change in ad¬ 
dress in the stockholder’s ledger account, either on the typewriter or 
by hand. 

To keep the addressograph files up to date, most corporations for¬ 
ward to the stockholder a notice such as that illustrated in Form 803, 
when proxies for the annual stockholders’ meeting or when divi¬ 
dend checks are mailed. If there has been a change in the stock¬ 
holder’s address and he returns the form, properly filled in, it is sent 
to the addressograph department, which cuts a new stencil for the 
stockholder. An impress of the stencil may be made on a form similar 
to the form shown in Form 804 and forwarded to the stockholder. 
A notation of the change is, of course, made in the stockholder’s 
ledger account, and the old addressograph plate is removed. Some 
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companies print an address form on the back of the dividend check 
itself to be completed by the stockholder at the time that he endorses 
the check. This procedure necessitates the physical examination of 
each returned cancelled check to determine if there has been a 



Form 802—Notice to addressograph department of change of ad¬ 
dress. 


NOTICE OF CHANGE OF ADDRESS 

— Corporation 


Stock Transfer Office: 


Change address of 
[Name.... 


- 19 - 


” « g 

< s 
9 * 

9i 


(Please indicate Mr. v Mia. or Miss) 


From« 


Street and Number 


City 


State 


To 


Street and Number 


City 


State 


Signature must correspond with name of stockholder on stock certificate 


Form 803 —Blank notice of change of address sent to stockholders, 
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change of address. Many companies having a large number of stock¬ 
holders do not use the procedure for this reason. 


CORPORATION 


Stock Transfer Office 
-, New York, N. Y. 


In accordance with instructions received we have recorded your change of address 
on the books of this Corporation to read as shown below. 

Yours very truly. 


Asst. Sec* j sad Asst. Tress. 



Form 804—Notice that change of address has been received. 


Consolidation of accounts. A stockholder may acquire stock at 
various times, and, because of some slight difference, upon registra¬ 
tion of the stock, in the spelling of his name or in his address, a new 
account, may be opened for him each time he becomes the owner of 
some of the stock. Not only will several ledger accounts for the same 
person be opened, but several stencils may he made up and kept in 
the stencil files. When notices are sent out to stockholders, a stock¬ 
holder for whom several accounts have been opened and several 
stencils cut will receive as many notices as there are stencils for him 
in the files. The corporation will not consolidate the accounts with¬ 
out first making sure that the person holding the various blocks of 
stock is the same, or without proper authorization from the stock¬ 
holder. Some corporations keep on hand a form letter as shown in 
Form 805, to be sent to stockholders having several accounts, re¬ 
questing authorization to consolidate. 

It will be noted that the corporation does not list any of the de¬ 
tails of the stockholding. The stockholder is required to fill this in- 
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formation in himself, to assure the corporation that the authoriza¬ 
tion is made by the proper person. 

Form 805—Letter to stockholder requesting authorization for con - 
solidation of accounts. 

For the purpose of verifying your account as a holder of our stock, we would 
appreciate your advising us, in the form below, of the numbers of your stock 
certificates, together with your name, exactly as they are shown thereon. 

This request is made so that we may know if it is in order for us to consoli¬ 
date your account with another account of a similar name. 

Your kind cooperation in this matter will be appreciated. 

Very truly yours. 


Transfer Agent 

Certificate No. Name, Exactly as Shown on Certificate Number of Shares 


If a prefix or title precedes the name on any of the above certificates and is 
omitted on others, please answer the following questions: 

1. Is the registered owner of all the above certificates one and the same 

person?. 

2. Do you desire the accounts consolidated?. 

3. In what name should the account be kept?. 

Signature. 

Correct Address.Street,... 

Under the policy of some corporations a mere authorization to con¬ 
solidate is not sufficient, and the stock certificates must be formally 
transferred into the same name. The corporation sends out a letter 
like that shown in Form 806, requesting that the stockholder indi¬ 
cate the name into which the transfer is to be made, and that he 
endorse and submit the certificates for transfer. 

Form 806 ——Letter to stockholder requesting transfer of certificates 
to same name. 

Our records of your holdings in our Company indicate that your certificates 
are issued with a slight difference in the names as follows:. 


It is our desire to consolidate these accounts, but as it is required that the 
stock records agree identically with the outstanding certificates, we suggest that 
you transfer the necessary certificates so that the name on each certificate will 
be the same. 
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If you wish to do this, a special indorsement is required. For example: 
“James M. Smyth, incorrectly inscribed on the within certificates as James M. 
Smith.” (Please bear in mind in making the transfer that the full given name 
is required, that is, "James M. Smyth” rather than “J. M. Smyth.”) This in¬ 
dorsement should then be guaranteed by a national bank or trust company, 
located in or having a correspondent in New York, or by a New York Stock 
Exchange firm. Certificates forwarded to us should be sent by insured, regis¬ 
tered mail. 

You need not affix transfer stamps to these certificates, as there is no change 
of ownership involved. 

Very truly yours. 

Transfer Agent 

Transfer records of subsidiaries and affiliated companies. Many 
large corporations having various subsidiaries and affiliated com¬ 
panies effect transfers of stock of these subsidiaries and affiliates in 
their main transfer department. The window ticket will show the 
name of the company whose stock is presented for transfer. Separate 
transfer sheets will be made up for the particular company. In some 
cases, the main transfer department will also keep the stock ledger 
in its office, make entries into the stock ledger of the subsidiary from 
the transfer sheets, and send a copy of the transfer sheet to the home 
office of the subsidiary. Other corporations send to the subsidiary not 
only a copy of the transfer sheet, but the tear sheet for posting en¬ 
tries to the stock ledger: and the stock ledger is actually maintained 
in the office of the subsidiary rather than in that of the parent cor¬ 
poration. 

Corporations having more than one transfer office. A corpora¬ 
tion may maintain an office for the transfer of its stock in several 
cities. This is particularly true where the stock is listed on several 
exchanges and the rules of the various exchanges require that a trans¬ 
fer office be maintained in the city in which the exchange is located. 
New certificates of stock are generally made up in and delivered by 
the respective offices to which presentation for transfer was made. 
Transfer sheets are also generally drawn up in that office, copies 
thereof, including the tear sheet, being forwarded each day to the 
principal office of the corporation. The stockholders’ ledger is kept 
in the principal office, and entries are posted to the ledger in that 
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office from the tear sheets forwarded to it. It is customary also for the 
subsidiary office to send to the principal office a copy of its record of 
certificates issued. 

Files of transfer department. Files of the transfer department 
may be divided into the following sections: 

1. Correspondence. 

2. Legal documents. 

3. Stop transfer orders. 

4. Change of address. 

5. Cancelled and void certificates. 

6. Miscellaneous records. 

Correspondence . In the regular correspondence file, alphabetical 
files arranged according to the name of the shareholder are main¬ 
tained. In addition to the above, there may also be maintained a 
chronological file of all correspondence. In no case are stock certifi¬ 
cates, legal documents, or ledger cards placed in the correspondence 
section of the file. Incoming correspondence which has been referred 
to the files without acknowledgment may be filed only after it has 
been initialed by the head of the transfer department or his assistant. 

Legal documents . Legal documents used in connection with the 
transfer of stock may be kept in the legal document section of the 
files, and if there is any reason for removing any of these documents 
from the file, an out-card must be placed in the file, bearing the 
name of the person receiving the document. 

Stop transfer orders. When correspondence relating to stop trans¬ 
fer orders is received, a lost securities envelope is prepared, in which 
the correspondence is inserted. The envelope is then placed in the 
stop transfer order file in alphabetical sequence. The file copy of the 
stop transfer order itself, however, is retained in the pending file 
until acknowledgments have been received from the various ad¬ 
dressees, and a file copy of the stop transfer order, with the various 
acknowledgments attached, is then placed in the proper lost securi¬ 
ties envelope. 

Change of address . Correspondence and forms covering changes of 
address may be filed alphabetically in a separate file. 
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Cancelled and void certificates . Cancelled stock certificates may be 
filed numerically or according to the date of cancellation in the can¬ 
celled certificate section of the file. Voided certificates may be filed 
with other cancelled certificates, or they may be placed in numerical 
order in a voided certificate section of the file. 

Miscellaneous records. Closed ledger accounts are filed alphabeti¬ 
cally in the closed account section of the bookkeeping department 
files. Transfer sheets are kept in the post binder and permanently 
bound periodically. 

Rules for determining alphabetical sequence in filing. In de¬ 
partments having extensive files, it is important that rules be laid 
down for determining alphabetical sequence in filing, for much time 
may be lost in locating papers if various file clerks place them in the 
files in different sequences. File clerks should be required to fa¬ 
miliarize themselves with such rules and to adhere to them. 9 


CORPORATE PROCEDURE WHERE TRANSFER 
AGENT IS EMPLOYED 

Duties of corporation. Where a corporation employs a transfer 
agent, it is concerned only with the following details in connection 
with the stock issue: 

1. Appointment of the transfer agent. 

2. Authorization of the issuance of stock. 

3. Notices to the transfer agent authorizing the issuance of stock 
to designated individuals. 

All of the procedures connected with the recording of the original 
issuance of stock or with its transfer are established and conducted 
by the transfer agent. The agent maintains the stock ledger records. 
If the laws of the state of incorporation require it, duplicates of these 
records are maintained at the principal or registered office of the 
corporation in that state. 

Change in transfer agent. A corporation may change its transfer 
agent by following the procedure given below: 


9 An example of an excellent set of workable rules for alphabetizing will be found 
in Doris and Miller, The Complete Secretary's Handbook, Prentice-Hall, Inc., pp. 35-40. 
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1. A meeting of the directors is held and a resolution passed ter¬ 
minating the contract with the old transfer agent. 

2. At the same directors’ meeting, a resolution is passed appoint¬ 
ing a new transfer agent. The form of resolution furnished by the 
new transfer agent is used for the resolution of appointment. 

3. If demanded by the old transfer agent, a release is executed by 
the corporation through its proper officers, relieving the old transfer 
agent of all liability, past, present, and future, upon transfers made 
by it. 

4. The new transfer agent will obtain from the old transfer agent 
all the records of the corporation involving the transfer of its stock. 
Stencils are considered the property of the transfer agent and need 
not be turned over to the new transfer agent. The old transfer agent 
may, however, arrange to sell the stencils to the new transfer agent. 

5. A stock list, showing the stockholders of record on the day of 
the change in transfer agents, is prepared at the corporation’s ex¬ 
pense. 

The change of agents is generally effected on a Friday night in 
order to give the old transfer agent an opportunity to bring its books 
up to date and to make preparations for the change. 

The certificates of stock outstanding remain valid even though 
signed by the transfer agent in charge at the time the certificates 
were issued, and therefore nothing need be done about calling in the 
certificates that are outstanding. The new certificates will bear the 
signature of the new transfer agent. 


TRANSFER PROCEDURE IN SMALL 
CORPORATIONS 

Comparison with procedure in large corporations. Transfers of 
stock in a small corporation are effected by the secretary or treasurer 
of the corporation. The officer in charge is familiar not only with the 
general practice followed in transferring stock, but with the legal 
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principles affecting transfers, and he is competent to pass upon the 
documents presented. If an unusual case is encountered and the of¬ 
ficer is in doubt as to the legality of the transfer, counsel for the cor¬ 
poration is consulted. 

The transfer procedure for small corporations follows the pro¬ 
cedure outlined for larger corporations in its essential details, and 
generally differs only in the following respects: 

1. Instead of having on hand a supply of stock certificates, signed 
in blank by the corporate officers, the corporation generally keeps a 
bound stock certificate book for each class of stock. As each certifi¬ 
cate is issued, the name and address of the person to whom the cer¬ 
tificate is issued are entered on the stub, and the certificate is torn 
out of the stock certificate book. A rec eipt for the certificate is some¬ 
times signed on the stub itself. Where this cannot be done, a signed 
receipt is pasted on the stub of the certificate issued. In some cor¬ 
porations, certificates in the bound stock certificate book are signed 
prior to issuance by an officer of the corporation, and the secretary 
or treasurer having charge of transfers countersigns as each certifi¬ 
cate is issued. 

2. The new certificates are often filled out by hand. 

3. The transfer record is not typed on transfer sheets, but is 
written by hand into a bound transfer book, such as is shown in 
Form 807. 

4. The stock ledger may be kept either in a bound book or in 
loose-leaf form, alphabetically arranged. The pages are sometimes 
numbered (see Form 808). Entries to the stock ledger are posted from 
the transfer record, and where the ledger pages are numbered, an 
entry is made in the transfer record of the ledger page to which the 
entry has been transferred. 

5. Old cancelled stock certificates are pasted back into the bound 
stock certificate book opposite their respective stubs (see page 1038). 

Although small corporations handle their own transfers, they 
sometimes employ some bank or trust company as registrar. 
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Form 808—Ledger sheet of small corporation • 
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PROCEDURE FOR RECORDING ORIGINAL 
ISSUANCE OF STOCK 

Definition of original issuance. A corporation may issue stock: 
(1) as an original issue at the time of organization; (2) as an addi¬ 
tional issue of stock already authorized; or (3) upon an increase in 
the amount of its authorized stock. Strictly speaking, only the first 
case is an original issuance. However, the expression "original is¬ 
suance” is generally applied to any issue of stock which is not the 
result of a transfer or an exchange, and which does not involve the 
surrender of outstanding stock certificates. In the following para¬ 
graphs, the term original issuance is used in its general sense. 

Method of recording an original issuance of stock. Although 
an original issuance of stock does not constitute a transfer, the is¬ 
suance is actually recorded in the transfer books of the corporation. 
The transfer department receives from the proper corporate officers 
authorization to issue certain stock to designated persons. This au¬ 
thorization is usually in the form of a resolution of the board of 
directors or of the stockholders, which is kept permanently on file in 
the transfer department. Certificates of stock are drawn up and exe¬ 
cuted in the same manner as upon a transfer of stock. Transfer sheets 
are made up as indicated on page 1045, except that on the debit side 
there appear merely the words “Original issue, as per resolution of 

board of directors, dated., 19. ....” or some other 

notation of the authority for the issuance of the stock. The credit 
side of the transfer sheet shows the name and address of the person 
to whom each certificate of stock is issued, together with the certifi¬ 
cate number and the number of shares issued. These credit items 
are posted to the stock ledger in the same manner as upon a transfer 
of stock, new accounts being opened where necessary. 

Record of original issue stamps. If the certificates of stock are 
printed with stubs, the stamps are pasted to the stub. If there are no 
stubs, as is usually the case where large amounts of stock are issued, 
the stamps may be pasted to the transfer sheets, or they may be kept 
by the corporation in a separate binder known as an original issue 
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stamp book. The original issue stamp book records the number of 
shares issued and the date of issuance, as well as the authority pur¬ 
suant to which the stock was issued. The stamps are pasted into the 
book opposite the entry of the issue which they cover. The original 
issue stamp book is kept premanently in the vault of the corporation, 
open for inspection by government officials. 

Whether stamps are pasted to the stub, on the transfer sheet, or 
in an original issue stamp book, they should be cancelled as required 
by law. 

Authorization ledger. The head of the transfer department keeps 
a book known as an authorization ledger, in which an account for 
each class of stock is maintained. The purpose of these accounts is to 
keep the corporation informed of the total amount of outstanding 
stock of each particular class, and the amount which the corporation 
may issue in the future. 10 Some corporations keep their authorization 
ledger accounts on ordinary stock-ledger sheets, as shown in Form 
792. In the right-hand corner of the card, the total number of shares 
authorized and the date of authorization are written in red ink. On 
the debit side of the account, the dates when stock was retired, the 
circumstances under which it was retired, and the number of shares 
retired on the respective dates are entered. On the credit side are 
listed the dates of original stock issues, the authority for issuance, the 
number of shares issued, and the next amount outstanding. 

Other corporations use a more elaborate form for their authoriza¬ 
tion ledger accounts, such as is shown in Forms 809 and 810. The 
form is made up of two parts. Part I, as shown in Form 809, and Part 
II, as shown in Form 810. On Part I are entered the details of the 
blanket authorization to issue shares, and the details of the respec¬ 
tive orders to issue against the amount authorized. On Part II are 
entered the actual bookkeeping figures of the various authorizations 
and orders. A sheet such as is shown in Form 811 may also be used. 
This form is not in the nature of an account with a debit and credit 
side, but contains merely a column to record increases, decreases, and 
the balance of stock outstanding. 

10 Note that it is also the duty of the registrar to see that shares issued are within 
the amount authorized. 
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Form 809—Authorisation ledger sheet (part 1). 



Form 810—Authorisation ledger sheet (part 2) 
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Form 811—Authorisation ledger sheet (another form). 


PROCEDURE US CONNECTION WITH STOCK 
PURCHASE WARRANTS 

Introduction. The nature and underlying principles of stock 
purchase warrants have been discussed in Chapter 19. The remainder 
of this chapter is concerned with detachable or nondetachable war¬ 
rants that are ordinarily issued to purchasers of new issues of securi¬ 
ties and that may be exercised over a period of years. They are to be 
distinguished from rights to subscribe, which are usually issued to 
stockholders when capital stock is increased, and are of short dura¬ 
tion. See also page 873. 

Corporations that employ a bank to act as transfer agent generally 
appoint the same bank as agent for the handling of warrants. In cor¬ 
porations having their own transfer departments, all the details con¬ 
nected with the warrants may be attended to by the transfer depart¬ 
ment; the corporation may, however, appoint an agent for this work, 
in order to avoid the necessity of handling the cash paid upon the 
exercise of the warrants. In general, the procedure is the same 
whether the warrants are handled by a transfer agent or by a cor¬ 
porate transfer department. For minor differences in procedure, 
however, see page 1093. 
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Since bearer warrants are handled in a different manner from war¬ 
rants issued in the name of a designated person, the two classes of 
warrants are considered separately. 


BEARER WARRANTS 

Issuance of bearer warrants. Whether bearer warrants are de¬ 
tachable or nondetac liable, no record is made of them at the time of 
issuance, apart from the record of the certificates of stock or other 
securities to which the warrants are attached. If such warrants are 
attached to stock, the issuance of the stock with the warrants is re¬ 
corded on transfer record sheets, like any ordinary stock issue. Both 
the transfer sheet and the stock ledger to which the transfer sheet 
entries are posted bear a notation to the effect that the stock has war¬ 
rants attached. 

The amount of stock held in reserve to meet requirements upon 
the exercise of the bearer warrants is recorded in the Authorization 
Ledger account (see page 1086). 

Transfer of bearer warrants. Detachable bearer warrants may 
be transferred from one person to another by delivery without re¬ 
cording on the books of the corporation. If the warrants are non- 
detachable, they can be transferred only by a transfer of the certifi¬ 
cates of stock to which they are attached. Such a transfer is handled 
like any ordinary transfer of stock, entries being made on transfer 
sheets covering the particular class of stock with warrants attached, 
and in the ledger covering the same class (see page 1045, et seq.). 

Exercise of detachable bearer warrants. To exercise a detach¬ 
able stock purchase warrant, the holder of the warrant must present 
it to the transfer department, together with payment for the stock as 
fixed by the terms of the warrant agreement. If the warrant holder 
pays the purchase price by check rather than by cash, the transfer 
department must be careful not to issue the stock certificates until 
the check has cleared. A transfer sheet is drawn up, covering the 
class of stock issuable upon exercise of the warrant. On the credit 
side of the sheet are inserted the name and address of the person to 
whom the new certificate of stock purchasable under the warrant is 
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being issued, the number of the stock certificate, and the number of 
shares issued. On the debit side of the transfer sheet is entered a no¬ 
tation to the effect that the stock is issued upon exercise of the war¬ 
rants. The credit entries are posted to the respective stockholders' 
accounts in the stock ledger covering die class of stock issued. 

An entry is made in the Authorization Ledger account (see page 
io8fi) to indicate the number of shares actually issued against the 
amount reserved for the exercise of stock purchase warrants. 

Exercise of nondetachable bearer warrants. When the holder 
of a nondetachable bearer warrant desires to exercise his warrant, 
he must present the certificate of stock or other security to which his 
warrant is attached, together with payment for the stock he is pur¬ 
chasing. The warrant is detached from the security by the transfer 
department and is then treated like any detachable warrant pre¬ 
sented for exercise, as explained above. 

In some companies, the stock certificates from which the warrant 
has been detached is returned to the stockholder, with a legend 
stamped on the certificate to indicate that the warrant has been exer¬ 
cised. 11 In other companies, the transfer department cancels the cer¬ 
tificate of stock presented and issues a new certificate of another 
series, the number of which indicates that the stock is issued ex-war¬ 
rant. Transfer sheets are made up to record the surrender of the old 
certificate and the issuance of the new certificate of stock ex-warrant . 
Entries are posted to the stock ledger as in the case of any ordinary 
transfer of stock (see page 1058). 

Disposition of cancelled bearer warrants. As previously indi¬ 
cated, upon the transfer of nondetachable bearer warrants, the cer¬ 
tificate of stock to which the warrant is attached must also be trans¬ 
ferred. The warrant, which remains attached to the certificate of 
stock, is perforated for cancellation as is die certificate of stock. The 
cancelled stock certificate with the warrant attached is filed away and 
kept permanently, like any ordinary cancelled stock certificate. 

Upon the exercise of bearer warrants, the surrendered warrants 
are cancelled by perforating the signatures thereon in the same man- 

11 if the stock is listed on an exchange, it may be necessary to obtain the permission 
of the exchange to place this legend on the certificate. 
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ner as upon transfer, and are then filed away numerically. They are 
kept for a period of years, after which time they may be cremated 
like other bearer securities. 

REGISTERED WARRANTS 

Issuance of registered warrants. Warrants issued to purchasers 
of new issues are generally in bearer form. In some instances, how¬ 
ever, they have been issued in registered form, that is, in the names of 
designated persons. One corporation which issued such registered 
warrants had the warrants made up as instruments separate and apart 
from the securities which they accompany. 32 The warrants were 
treated like any new class of stock, and their issuance was recorded 
accordingly. Upon issuance, warrant transfer sheets were made up as 
shown in Form 812. 1:1 On the credit side, the names and addresses of 
the persons to whom the warrants were issued, the warrant numbers, 
and the number of warrants issued to each person were entered. On 
the debit side, a notation was made of the authority under which 
the warrants were issued. The credit items were posted to the ac¬ 
counts of the respective warrant holders in a separate warrant ledger. 
The amount of stock reserved to meet requirements upon the exer¬ 
cise of the registered warrants was recorded in the Authorization 
Ledger account. 

Transfer of registered warrants. Warrants issued to designated 
persons are transferrable in the same manner as certificates of stock. 
The assignment on the back of the warrant must be executed, the 
signature must be guaranteed, and the warrant must be presented 
for recording the transfer on the corporate books. Some transfer de¬ 
partments have separate window tickets which they use upon presen¬ 
tation of warrants for transfer. Others use the ordinary window ticket 
and indicate that it covers stock purchase warrants. As in the case of 
transfers of stock, transfer sheets are made up either on a separate 
sheet as shown in Form 812, or on a transfer sheet as shown in Form 

12 In this particular instance, the warrants did not have an expiration date, as is 
usually the case, but could be exercised indefinitely. 

18 The regular type of transfer sheet may be used instead of this special form; in this 
event, a notation should be made at the head of the sheet to indicate that it covers 
stock purchase warrants. 
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782, on which a notation is made to the effect that the sheet covers 
stock purchase warrants. On the debit side, the number of the win¬ 
dow ticket issued, the name of the person whose certificate was sur¬ 
rendered, the warrant number, and the number of warrants sur¬ 
rendered are entered. On the credit side of the transfer sheet, the 
name and address of the person to whom the new warrants are is¬ 
sued, the new warrant number, and the number of warrants issued 
are noted. Debit and credit entries on the transfer sheet are posted to 
the respective ledger accounts of the warrant holders. 
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Form 812—Warrant transfer sheet. 


Exercise of registered warrants. Warrants must be presented 
with the amount fixed as the price of the stock purchasable under 
the warrant. The assignment on the back of the warrant must be 
executed as upon transfer of the warrant, and the signature must 
be guaranteed. If payment is made by check, the stock is not issued 
until the check has cleared. The surrender of the warrant is re¬ 
corded on a transfer sheet made up in the same form as that used 
upon issuance of the warrant. 14 On the debit side are entered the 


n It will be recalled that some corporations record the issuance of the warrants 
separately from the stock which the warrants accompanied, whereas others merely record 
the issuance of the stock and indicate that the stock had purchase warrants attached. 
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name of the person who surrendered the warrant, the warrant num¬ 
ber, and the number of warrants surrendered. On the credit side of 
the transfer sheet appears a notation to the effect that the warrant 
was surrendered for exercise pursuant to the stock purchase warrant 
agreement. The debit entries are then posted to the respective war¬ 
rant holders’ accounts. 15 The issuance of the stock purchased is re¬ 
corded like any original issue of stock; that is, a transfer sheet is 
made up to cover the stock issued. On the credit side are entered the 
name and address of the person to whom the stock is issued, the 
stock certificate number, and the number of shares. On the debit 
side appears a notation stating that the stock was issued pursuant to 
the exercise of the stock purchase warrants. The credit entries are 
then posted to the respective stockholders’ accounts in the stock 
ledger covering the new stock issued. 

An entry is made in the Authorization Ledger account to indicate 
the number of shares actually issued against the amount set up as a 
reserve for the exercise of the warrants. 

Disposition of cancelled registered warrants. Cancellation of 
registered warrants, surrendered either upon transfer or upon exer¬ 
cise of the warrant, is effected generally in the same manner as cancel¬ 
lation of certificates of stock. If the warrant has been countersigned 
by a transfer agent and by a registrar, a perforation must be made 
through their signatures. If the warrant has been signed only by 
officers of the corporation, a perforation must be made through their 
signatures. The cancelled warrants are filed away numerically ac¬ 
cording to warrant number, and are preserved like certificates of 
stock. 


HANDLING OF WARRANTS BY AGENT 

Procedure. A bank which acts as agent for the handling of stock 
purchase warrants generally follows the procedure outlined for cor¬ 
porate transfer departments in the preceding paragraphs. However, 
the work involved upon the exercise of the warrants is divided be¬ 
tween the bank’s transfer department and some department that is 

is These accounts may appear in a separate warrant ledger, or in the ledger covering 
the stock which the warrants accompanied. 
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equipped to handle cash items, as for example, the trust department. 
Warrants are presented for exercise to the trust department, together 
with the amount required to pay for the stock. When the checks 
received have cleared, the trust department sends a requisition to the 
transfer department to issue stock certificates to specified persons, in 
designated amounts. Certificates of stock drawn up pursuant to such 
requisition are sent by the transfer department to the trust depart¬ 
ment, which makes a record of the warrant numbers presented for 
exercise and the certificates of stock issued therefor, and effects de¬ 
livery of the certificates of stock purchased. The surrender of the 
warrants and the issuance of the stock are recorded by the stock 
transfer department on the transfer records and in the stock ledger. 
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CHAPTER 25 


Procedure for Lost, Stolen, or 
Destroyed Certificates of Stock 

Introduction. With the increasing diffusion of stock ownership, 
there has been a corresponding increase in the number of lost certifi¬ 
cates. As a preventive measure, some corporations send special no¬ 
tices to stockholders, pertaining to the safeguarding of stock certifi¬ 
cates (see Form 813), or furnish an envelope in which to keep stock 
certificates. On this envelope is printed a warning against careless¬ 
ness (see Form 814). In spite of such warnings, however, nearly every 
corporation is called upon at some time or other to issue duplicate 
certificates of stock in place of certificates which have been lost, de¬ 
stroyed, or stolen. 

The legal principles relating to the issuance of such duplicate cer¬ 
tificates have previously been discussed (see page 974). It was pointed 
out there that the statutes governing the corporation and the cor¬ 
porate by-laws usually indicate the conditions under which such re¬ 
placements will be made. The following paragraphs outline the pro¬ 
cedure generally followed by corporations in replacing lost certifi¬ 
cates of stock. Where a corporation has its own transfer department, 
lost certificates are handled by that department. Where a corpora¬ 
tion employs a transfer agent, the latter attends to the details of re¬ 
placing certificates. The steps required to be taken in either case are 
the same. 


CARE OF STOCK CERTIFICATES 

In view of the frequent losses of stock certificates, from one cause or another, 
resulting in expense and trouble to the stockholder or his family, it is hoped that 
the following suggestions will be cf benefit to some of our stockholders: 

1. Keep your certificates in a safe place. A bureau drawer, trunk, or coat 
pocket is not a safe place. 

*. A surety bond is required before new certificates will be issued to replace 
those which have been lost. Bonds are expensive. 
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3. Do not sign your name on your stock certificates until you are ready to 
dispose of them. If you do, they may be transferred out of your name without 
your knowledge. 

4. When considering the sale of certificates, consult a reputable banker, 
broker, or other competent person whose integrity cannot be questioned. Do 
not surrender them for any reason without careful investigation. 

5. Keep a record of your certificates, their numbers, the number of shares, 
etc. It may be useful. 

6. In forwarding certificates anywhere, for any purpose, it is well to do so 
by registered mail. 

7. If your certificates are lost or stolen, please notify the corporation im¬ 
mediately; also inform the company if and when they are recovered. 

Form 813—Notice to stockholders to safeguard stock certificates • 


KEEP YOUR . COMPANY 

PREFERRED STOCK IN THIS ENVELOPE 

Keep it where it will not be lost, for it is expensive 
and troublesome to replace a lost certificate. 

In case you do lose it, write to us at once, and we 
will issue orders to stop transfer on it. 

Name. 

Address.Street 

City 


Form 814—Warning against loss, printed on stock certificate en¬ 
velope. 

Procedure In replacing lost certificate. The following are the 
steps taken prior to the issuance of a new certificate of stock in place 
of one lost, destroyed, or stolen: 

1. The stockholder notifies the corporation of the loss of the cer¬ 
tificate and requests the corporation to stop transfer. The letter ad¬ 
vising the corporation of the loss of a stock certificate is forwarded to 
the stock bookkeeper who ascertains whether the certificate in ques¬ 
tion is outstanding. A form like the one shown in Form 815 may be 
used to show the bookkeeper’s verification of the name in which the 
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certificate is registered, the date the stock was issued, the certificate 
numbers, class, par value, and number of shares. This form would 
be attached to the stockholder’s letter and passed along to the per¬ 
sons whose duty it is to note the loss and who affix their initials in 
the blanks indicated. 


Loss Reported . 

Stock Certificate No. 

.* 19- 

For. 

. . (...) Shares 

(Common) (Preferred) Class . . 

Par Value Per Share. 

Date Issued. 

Issuance Verified by . 

.* J 9 - 

RECORDED ON: 


Transfer Clerk’s Chart 


by . 


Ledger Account 


by . 


REGISTRAR NOTIFIED: 


by . 


on. 

.. 19.... 


Form 815—Lost certificate notations. 

2. The stock transfer department immediately records the stop 
order in its transfer records and sends out notices of the stop order 
to the registrar, to the co-transfer agent, if there is one, and to any 
interested persons. It also acknowledges receipt of the stop order 
from the stockholder and urges him to make a careful search for the 
certificate in order to avoid the trouble and expense of replacement. 

3. The stockholder may be required to execute an affidavit as ex¬ 
plained on page 1107, indemnifying the corporation against any loss 
which it may suffer in carrying out the stop transfer order, and agree¬ 
ing to furnish a bond in the event that the certificate is presented for 
transfer. 
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4. A period of time, generally from several weeks to six months, is 
allowed to elapse, during which time a stop transfer order is in effect, 
but no new certificate of stock is issued. 1 

5. The stock transfer department then sends to the stockholder 
a letter as shown in Form 816, outlining its requirements for the 
replacement of the lost certificate. 

6. The stockholder executes the affidavit of facts of the loss and 
proof of his ownership of the lost certificate of stock (see Form 817). 

7. The stockholder furnishes a bond as shown in Form 818, in¬ 
demnifying the corporation, its transfer agent, and its registrar 
against any loss which they may incur by reason of the issuance of a 
duplicate certificate of stock. The bond is executed in triplicate: 
one copy is retained by the transfer department, 2 another by the 
registrar, and the third by the bonding company. 

8. If the directors have not previously adopted a blanket resolu¬ 
tion authorizing the transfer department to issue duplicate certifi¬ 
cates in place of certificates lost, destroyed, or stolen, where the re¬ 
quired conditions have been met, a separate resolution (Form 123) 
is passed authorizing the issuance of the duplicate certificate of stock 
in the particular case. Some companies adopt a blanket resolution 
authorizing the replacement certificates for not more than 100 shares, 
and employ a separate resolution for each case in which the lost cer¬ 
tificate is for more than 100 shares. For a discussion of blanket bonds 
see page 1106. 

Form 816—Letter to stockholder outlining requirements for replace - 
ment of lost certificate. 

Stock Transfer Division 

Subject: Requirements for Replacing Lost Stock Certificates 

With reference to our recent correspondence regarding the. 

Corporation common stock certificate which you reported as lost, mislaid, or 
stolen, we are enclosing herewith: 

1. Affidavit of fads. This must be executed in triplicate before a notary, who 
must attach county clerk's certificate showing his authority to act as a notary. 

1 For the procedure upon the presentation of stock certificates for transfer during 
the waiting period, see page 11 ofi. 

2 Where a transfer agent is employed, the corporation generally keeps one copy of 
the bond in its own files, and another copy is kept by the transfer agent. 
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2. Indemnity bond. You will find complete instructions as to the execution 
of this bond on the last page thereof. These instructions must be rigidly fol¬ 
lowed, and any failure to do so will only result in delay in the issuance of the 
replacing certificate. 

When these forms have been completed, kindly forward them to the writer, 
who will submit same to our directors for approval and authority to issue new 
certificate. 

If the affidavit and bond are not filed with us within thirty days of the date 
of this letter, we will consider that your notice of loss of the certificate has 
been withdrawn. If the stock certificate is found, please notify us at once. 

Very truly yours, 


T ransfer Agent 


Form 817—Affidavit of facts for issuance of new certificate . 

AFFIDAVIT OF FACTS 

Required in Connection with the Issuance of New Stock Certificate to 
Replace Lost, Stolen, or Destroyed Certificates 


State of . 
County of 



... (hereinafter called '‘affiant’'), being duly sworn, deposes 

and says: That this affidavit is made to induce.Corporation, 

its Transfer Agent, its Assistant Transfer Agent, and the . 

Bank, its Registrar, to stop the transfer of the certificates hereinafter described, 
representing shares of the.stock of said.Cor¬ 

poration, which have been lost, stolen, or destroyed, and to issue and deliver 
to the affiant, or to the affiant's order, new certificates in lieu thereof, repre¬ 
senting a like number of shares; and that all the information contained in this 
affidavit, including the answers to the following questions, are true, to the 
best of the affiant’s knowledge: 


1. Address of affiant. 

2. Description of lost certificates 

(a) Name in which issued. 

(b) Numbers of certificates . 

(c) Total number of shares. 

( d ) Were certificates indorsed?. 

or 

Was power of attorney executed, providing for transfer of shares? 


If so, give details 


$. Is affiant the sole owner?. 

If not, give details as to actual ownership 


4 . Have the certificates or any interest therein been pledged, hypothecated. 
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or otherwise transferred? 


If so, give details 


5. Give full details of loss, theft, or destruction, stating the date of the loss, 
theft, or destruction, the place where the certificates were kept, who had 
access to them, the time when the loss was discovered, the extent of the 
search that has been made, the amount of advertising, if any, that has 
been done, the steps that have been taken to recover the certificates, and 
all other pertinent information. 


Signature of affiant 

Subscribed and sworn to before me this .... day of.. 19... 


Notary Public 

(Affix notarial seal and county clerk’s certificate showing 
authority of notary public) 

Form 818 — Lost certificate bond . 

KNOW ALL MEN BY THESE PRESENTS: 

That.. of.. as Principal (hereinafter called 

“Principal”), and . a corporation duly organized and 

validly existing under the laws of the State of.. duly authorized 

to transact the business of indemnity and suretyship in the State of New York, 

and having an office and principal place of business in that State, at. 

.Street,.City, as Surety (hereinafter called “Surety”), 

are now and forever held and firmly bound unto.Corpora¬ 
tion, .corporation, and unto .its Transfer 

Agent, and unto.. its Assistant Transfer Agent, and unto 

the.Bank, a national banking association organized under 

the laws of the United States of America, its Registrar, and each of them, their 
respective successors, and assigns (hereinafter collectively called the “Obli¬ 
gees”), jointly and severally as their interests may appear, in an aggregate sum, 
lawful money of the United States of America, sufficient to indemnify the 
Obligees under the conditions of this bond as hereinafter set forth, but as to 
the Surety, not exceeding the maximum amount for which the Surety may 
obligate itself on the date of this bond in respect of any one risk or hazard 
under any law governing the validity or performance of this bond, which 
amount the Surety represents to be at least $.. to be paid to the Obli¬ 

gees, for which payment, well and truly to be made, the Principal and Surety, 
and each of them, do bind themselves, and their and each of their respective 
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heirs, executors, administrators, successors, and assigns, jointly and severally, 
by these presents. 

Sealed with the respective seals of the Principal and Surety, and executed in 
triplicate this_day of.. 19. 

Whereas, the Obligees have heretofore issued, countersigned, and registered, 

to and in the name of.. certificate or certificates numbered 

.. representing.shares of the common stock of. 

Corporation; and 

Whereas, the Principal represents and warrants that the Principal is the 
unqualified owner of said certificate or certificates and the stock represented 
thereby, and that the Principal has not pledged, hypothecated, or otherwise 
transferred any interest therein, and that no one other than the Principal has 
any right, title, or interest in or to said certificate or cerificates of said stock; 
and 

Whereas, the Principal further represents and warrants that said certificate 
or certificates have been lost, stolen, or destroyed and cannot be found or pro¬ 
duced; and 

Whereas, the Principal and Surety have requested the Obligees to issue, 
countersign, and register a new certificate or certificates to take* the place of 
the certificate or certificates alleged to have been lost, stolen, or destroyed, and 
have promised to deliver said lost, stolen, or destroyed certificate or certificates, 
if found or produced, to the Obligees, to be cancelled, and have further prom¬ 
ised to conduct any litigation relating to the aforesaid certificate or certificates, 
if so requested by any of the Obligees, and to indemnify and save harmless 
the Obligees; and 

Whereas, in reliance upon the foregoing representations, warranties, and 
promises, the Obligees have issued, countersigned, and registered, or are about 
to issue, countersign, and register, said new certificate or certificates; and 

Whereas, this obligation is now offered by the Principal and Surety to the 
Obligees as and for the promise and indemnity so required, the issuance, 
countersignature, and registration of said new certificate or certificates to con¬ 
stitute acceptance hereof by the Obligees in the City of New York; 

Now, Therefore, the conditions of this obligation are: That, if the Prin¬ 
cipal and Surety, or either of them, or their respective heirs, executors, admin¬ 
istrators, successors, or assigns shall, in case the above-mentioned lost, stolen, 
or destroyed certificate or certificates be found or recovered, deliver or cause 
the same to be delivered unto the Obligees in order to be cancelled; That, if 
the Principal and Surety, and each of them, or their respective heirs, execu¬ 
tors, administrators, sucessors, or assigns, shall, if requested by the Obligees, or 
any of them, in case any litigation shall he instituted relating to said lost, 
stolen, or destroyed certificate or certificates or said new certificate or certifi¬ 
cates, conduct such litigation on behalf of the Obligees at the sole expense of 
said Principal and Surety, and each of them, or of their respective heirs, exec¬ 
utors, administrators, successors, or assigns; and That, if the Principal and 
Surety, and each of them, or their respective heirs, executors, administrators, 
successors, or assigns, shall also at all times indemnify and save harmless the 
Obligees, and each of them, from and against all claims, actions, and suits. 
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whether groundless or otherwise, and from and against any and all liabilities, 
losses, damages, costs, charges, counsel fees, and other expenses of every nature 
and character, arising out of, occasioned by, or in any manner growing out of 
the above-mentioned certificate or certificates alleged to have been lost, stolen, 
or destroyed and/or the issuance of said new certificate or certificates in lieu 
thereof, whether or not caused by, based upon, or arisng out of inadvertence, 
accident, oversight, or neglect on the part of the Obligees, or any of them, or 
their respective officers, agents, clerks, or employees and/or omission or failure 
to inquire into, contest, or litigate the right of any applicant to receive any 
payment, credit, transfer, registration, conversion, exchange, issue, or delivery 
in respect of the original certificate or certificates and/or the new certificate or 
certificates issued in lieu thereof; Thkn, and in such events, this obligation 
shall be void; Otherwise, it shall remain in full force and effect. 

The Surety, furthermore, in consideration of its acceptance by the Obligees 
as a satisfactory surety hereon, hereby renounces all right which it may have 
under the statute law or the common law of the State of New York, or any 
other jurisdiction, to compel the Obligees, or any of them, upon any breach of 
this bond, to make any demand upon or take any action against the Principal 
before taking action against the Surety, and hereby agrees that forthwith upon 
any such breach, it shall be individually liable to the Obligees, and to each of 
them, as their interests may appear, for the full obligation of this bond, with¬ 
out notice* of such breach and although no demand shall have been made upon 
and no action taken against the Principal; and the Surety further agrees that 
its liability hereunder shall be absolute, regardless of the fact that the Principal 
may not be liable hereunder. 

The Principal and Surety, and each of them, hereby agree that this bond 
shall be deemed to be a New York contract and shall be governed as to all 
matters whatsoever, whether of validity, of interpretation, or otherwise, exclu¬ 
sively by the laws of the State of New York, and that all questions arising with 
respect thereto shall be determined in accordance with such laws. 

The Principal and Surety, and each of them, hereby further agree to furnish 
to the Obligees, without any expense to the Obligees, a new bone! of indemnity, 
which may differ from this bond in amount or in any other respect, with 
satisfactory surety or sureties, in case this obligation should not at any time, 
for any reason, in the opinion of the Obligees, or any of them, afford proper 
or sufficient protection to the Obligees, or any of them. 


(Seal) 

Attest: 


. (L- S.) 

(Individual) Principal 


(Corporate Principal) Secretary 


(Corporation) Principal 

By. 

President 


By 


Surety 

Vice-President 
Attorney in Fact 
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(Seal) 

Attest: 


(Surety) Secretary 

(Surety acknowledgment) 

State of.\ ss . 

County of.J 


On this .... day of.19...before me personally appeared 

.. to me known, who being by me duly sworn, did depose and say: 

That he resides at.Street,.City, that he is 

a Resident Vice-President) „ ^ 

an Attorney in Fact [ of .Corporation, the corporation 

described in and which executed the foregoing instrument as Surety; that he 
knows the corporate seal of said Corporation; that the seal affixed to said in¬ 
strument is such corporate seal; that it was so affixed by order of the Board of 

of said Corporataion; that he signed his name thereto by like 
that the liabilities of said Corporation do not exceed its assets as 


ascertained in the manner provided by law. And said .did 

further say that he is acquainted with.and knows him to be 


(a Resident Assistant Secretary) „ ., , 

jan Attorney in Fact { of sald Corporation; that the signature of 


said.subscribed to said instrument, is in the genuine hand¬ 
writing of said.and was thereto subscribed by like order of 


said Board of (Directors^ and in the presence of him, the said 
\Trustees ] 


(Directors 
| Trustees 
order; and 


Notary Public 

(Affix notarial seal and county clerk’s certificate showing authority of notary public) 

(Individual acknowledgment) 

State o£ .\ss: 

County of.J 

On this_day of., 19_, before me personally appeared 

to me known and known to me to be the individual described in and who 
executed the foregoing instrument, and thereupon he acknowledged to me 
that he executed the same. 


Notary Public 

(Affix notarial seal and county clerk’s certificate showing authority of notary public) 
(Corporate acknowledgment) 

State of. 

County of./ 

On this .... day of., 19 ...before me personally appeared 

.. to me known, who being by me duly sworn, did depose 
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and say: That he resides at...Street, .City, 

that he is the.President of.Corporation, the 

corporation described in and which executed the foregoing instrument as 
Principal; that he knows the corporate seal of said Corporation; that the seal 
affixed to said instrument is such corporate seal; that it w r as so affixed by order 
of the Board of Directors of said Corporation; and that he signed his name 
thereto by like order; and on the same day and year before me personally 

appeared.. to me known, who being by me duly sworn, did 

depose and say: That he resides at.Street. 

City, that he is the.Secretary of.Corporation, 

the corporation described in and which executed the foregoing instrument as 
Principal; that he knows the corporate seal of said Corporation; that the seal 
affixed to said instrument is such corporate seal; that it w*as so affixed by order 
of the Board of Directors of said Corporation; and that he signed his name 
thereto by like order. 


Notary Public 

(Affix notarial seal and county clerk’s certificate showing authority of notary public) 


[on back of form] 

IMPORTANT INSTRUCTIONS 

1. This bond should be executed by the owner of the original certificate or 
certificates (or, in the case of an estate or trust, by one who is beneficially in¬ 
terested therein) and by an acceptable surety company authorized to transact 
the business of indemnity and suretyship in the State of New 7 York. 

2. This bond must be executed in triplicate under the seals of the principal 
and surety; each counterpart must be acknowledged by both the principal and 
the surety before a notary public, and all blank spaces in all three counter¬ 
parts must be properly filled in. It is essential that all three counterparts be 
alike in every respect. 

3. Each notary public must affix his seal to each counterpart and state the 
date on which his commission expires. A certificate of the clerk or recorder of 
the county in which the bond is executed, showing the authority and certifying 
as to the genuineness of the signature of the notary public, should also be 
affixed to each of the three counterparts of the bond. 

4. The insertion in this bond of a specific amount for which the surety may 
lawfully obligate itself on the date of this bond is for the purpose of complying 
with the requirements of any provision of the New York Insurance Law, or any 
similar law, limiting a company authorized to engage in the business of in¬ 
demnity and suretyship from exposing itself to loss on any one risk or hazard 
in an amount exceeding a certain percentage of its capital and surplus. 

5. There should be annexed to each counterpart of this bond a copy of the 
last available financial statement of the surety company. This copy should be 
certified by a proper officer of the surety company, and the certificate should 
set forth that the financial condition of the company is as favorable on the 
date of the execution of this bond as it was when said statement was made. 
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6. There should be annexed to each counterpart of this bond an extract 
from the by-laws, or a copy of a resolution or resolutions adopted by the board 
of directors of the surety company, or other appropriate evidence with respect 
to the authority of the attorney in fact or officer of the company executing 
the bond, certified by the proper officer or officers as being in full force and 
effect on the date of the execution of the bond; and in case of authorization 
given to the holder of a specified office, the proper officer or officers should also 
certify that the person executing the bond was the holder of such office on the 
said date. This certificate must not be executed by any officer who executes 
this bond . 

7. If the principal is a corporation, evidence of the authority of the person 
executing the bond on behalf of the said corporation, similar to that required 
of the surety company, as set forth in (6) above, should be annexed to each 
counterpart of this bond. 

Amount of bond. The usual practice in the case of preferred 
stock is to require a surety bond for twice its par value, or twice the 
market value if the stock is selling above par. This amount is based 
on twice the par or market value in order to cover any possible en¬ 
hancement in the value of the stock and to cover legal and other ex¬ 
penses which might be incurred in the event of future complications 
arising from replacement. In the case of common stock, because wide 
fluctuations are not uncommon in such issues, an open indemnity 
bond is usually required, i.e., the bond does not specify a limit on the 
amount of loss recoverable. 

Blanket bonds. Transfer agents may be authorized by a resolu¬ 
tion similar to the one shown at Form 128 to use a blanket lost origi¬ 
nal instrument bond. Under the blanket indemnity bond plan, the 
affidavit of loss and indemnity agreement are combined in one form. 
The owner of the lost certificate is asked to send the transfer agent 
a check for the premium, made payable to the surety company. 
Where the blanket bond is not used, the stockholder makes his own 
personal application to a surety company for the bond and pays the 
premium directly to the surety company. This method involves 
moTe delay in replacing certificates than the blanket bond method. 
A resolution setting out these alternatives is shown at Form 127. 

Procedure upon presentation of stock certificate for transfer dur¬ 
ing waiting period. As previously indicated, a corporation will not 
issue a duplicate certificate until a definite period has elapsed from 
the time that it first received notice of the loss. This period, is neces- 
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sary in order to give the stockholder an opportunity to locate his 
stock certificate. The issuance of a new certificate involves trouble 
and expense both to the stockholder and the corporation. Sometimes 
the lost certificate is presented for transfer during the waiting period. 
If this is the case, the transfer department immediately notifies the 
person who has presented the certificate that a stop transfer order has 
been entered against it, and notifies the original holder that the cer¬ 
tificate has been presented for transfer. If the transfer otherwise 
appears to be in order, the original holder will be advised that, un¬ 
less a bond is furnished by him within a fixed number of days (gen¬ 
erally ten to thirty), indemnifying the corporation against loss for 
withholding transfer, the stop transfer order will be considered with¬ 
drawn, and the corporation will transfer the stock. In some corpora¬ 
tions, a stockholder who has requested that transfer of his certificate 
of stock be stopped is immediately required to execute an affidavit 
as shown in Form 819, indemnifying the corporation against any loss 
which it may incur in stopping transfer of the stock, and agreeing to 
furnish a bond if the certificate is presented for transfer during the 
waiting period. Whether or not such an affidavit has been required, 
the stop transfer order is deemed withdrawn if the bond is not fur¬ 
nished within the prescribed number of days. 


Form 819—Affidavit of indemnification and agreement to furnish 
bond upon presentation for transfer during waiting period . 


To.R: Company 

.Street 

.City 

Fiscal and/or Transfer Agent of 

.Corporation (here insert title of security) 


No. of Security Date of Issue Issued in the Name of 


.19- 

Shares or 
Face Amount 


., the undersigned, does hereby certify that the security 

described above is the property of the undersigned and that it has been lost, 
mislaid, destroyed, or stolen under the following circumstances (if the security 
is registered, state whether it is indorsed or assigned): . 
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It is hereby requested, if the hereinabove mentioned security should be pre¬ 
sented for the purpose of transfer and/or payment, that you withhold such 
transfer and/or payment, and in consideration of such action by you, the 

undersigned agrees to indemnify you and/or.et al., against 

all liability, costs, damages, or expenses, including counsel fees, which may be 
incurred by you by reason of the withholding of such transfer and/or payment 
or by reason of any action which you may take with respect thereto. 

It is further agreed that, if said security should be presented for the pur¬ 
pose of transfer and/or payment, the undersigned will, immediately after the 
mailing of a request by you, deliver to you a bond in such form and with such 
sureties as are satisfactory to you, conditioned upon the indemnification of 

.& Company et al., by the undersigned in the manner set 

forth above; and if such bond is not furnished by the undersigned, then this 
request to stop transfer and/or payment shall be deemed withdrawn. 

It is further requested that the undersigned be advised in the event that said 
instrument is presented for transfer and/or payment. The undersigned, how¬ 
ever, agrees that you shall not be under any liability for the transfer and/or 
payment of said security if the same should be presented, and trusts that you 
will use every reasonable effort to comply with the above request. 


Witness Principal 

State of.1 ss; 

County of.J 

On this .... day of .. 19...., before me personally came 

.. to me known and known to me to be the same person 

described in and who executed the foregoing and acknowledged that he exe¬ 
cuted the same for the purpose named. 

In Witness Whereof, I have hereunto subscribed my name, and affixed my 
seal of office, the day and year last written above. 


Notary Public 

Note: .& Company will use every effort to comply with the re¬ 

quest contained herein, but assumes no responsibility for the transfer of certificates 
upon which transfer has been stopped. 

Court &rder for Issuance of duplicate certificate of stock. Some 
corporations require a court order before they will issue a duplicate 
certificate. Form 820 is a copy of a letter explaining this practice. In 
such cases the stockholder or owner of the certificate applies to the 
court, setting forth the material facts concerning the loss. The court, 
after having been given satisfactory proof that the certificate was 
lost or destroyed, and cannot, after due diligence, be found, and 
that no sufficient cause has been shown why a new certificate should 
not be issued, serves an order upon the corporation, within a sped* 
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Tied time, to issue and deliver to the petitioner a new certificate for 
the number of shares specified in the order. The applicant, however, 
must deposit in some public office designated by the court, such 
security or bond in such form and with such sureties as the court 
shall deem sufficient to indemnify the corporation or any person 
who shall thereafter be found to be the lawful owner of the cer¬ 
tificate lost or destroyed. The board of directors then passes a resolu¬ 
tion (Form 125) authorizing the officers of the corporation to issue 
the duplicate certificate as provided in the by-laws of the corporation, 
unless a blanket resolution (Form 127) authorizing such issuance has 
previously been passed. 


Form 820—Letter explaining necessity for court order . 

Dear Sir (or Madam): 

As a result of your letter of.advising us of the loss of 

your certificate (s) No.(s)., for.share(s) of the preferred stock 

of this Company, we have notified the Transfer Agent of this Company, 

.Corporation, . Street, . 

City, of your statement, and have requested the Transfer Agent to enter a 
stop order against the transfer of this/these certifuate(s), should it/they be 
presented for such purpose. 

It is, of course, always possible that a lost certificate may be found, and we 
hope you will promptly notify us if yours turns up. As long as the certificate(s) 
stand(s) in your name on the books of the Company, checks for dividends 
declared in respect of this/these share(s) will be mailed to you. 

Provision is made under Sections.and . of the Stock Cor¬ 
poration Law of the State of.. for the issuance of a new certificate, 

upon the order of the Supreme Court, in place of a lost or destroyed certificate 
of stock. If such an application to the Supreme Court is made by you, counsel 
for this Company is instructed to waive any formalities concerning the service 
of the papers, and voluntarily to appear before the court in regard to the 
matter. 

Very truly yours. 


Lost certificate file. Many transfer departments file all corre¬ 
spondence pertaining to lost certificates in their regular correspond¬ 
ence file after the proper notices have been sent out and stop transfer 
records made. Others keep all correspondence and documents cover¬ 
ing the lost certificates in a separate alphabetical file, arranged ac¬ 
cording to the name of the stockholder. The papers are placed in 
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individual envelopes, which bear on their face the entire history of 
the lost certificate, as shown in Form 821. Indemnity bonds are often 
kept in vaults, rather than in the department files. 



Form 821—Lost certificate envelope . 

Entries in transfer records. The issuance of a new certificate 
of stock in place of a lost certificate must be recorded on the transfer 
sheet, in the stock ledger, and in a special account called “Lost 
Certificate account.” The following entries will be made on the 
transfer sheet (see Form 782): 


Under “Certificates Surrendered” 

Name of stockholder; Number of 
certificate lost; Number of 
shares. 

Lost Stock account—Name of 
stockholder; New certificate 
number; Number of shares. 


Under “Certificates Issued” 

Lost Stock account—Name of 
stockholder; Number of certifi¬ 
cate lost; Number of shares. 

Name of stockholder; New cer¬ 
tificate number; Number of 
shares. 
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When these entries have been posted, the Lost Stock account will 
show on the debit side the new certificate issued, and on the credit 
side, the old certificate lost. The stockholder’s ledger account will 
show on the credit side the old certificate originally issued and the 
new certificate issued to replace the certificate lost. On the debit side 
it will show the old certificate lost. 

Procedure where lost certificate is presented for transfer after 
issuance of duplicate certificate. Corporations keep a stop transfer 
order on a lost certificate for an indefinite period after a new cer¬ 
tificate has been issued and the bond of indemnity furnished. If the 
old certificate is presented for transfer, the corporation will retain 
the certificate and immediately notify the person who presented it 
that a stop order is pending against it and that a duplicate certificate 
has been issued. It will also notify the surety company which fur¬ 
nished the bond upon issuance of the duplicate stock certificate. The 
surety company will notify the original holder of the certificate and 
will make an investigation to determine the rights of the respective 
claimants. If the holder of the old certificate of stock is actually a 
bona fide holder, entitled to the transfer, the surety company will 
either have to settle his claim, or, if he insists upon transfer of his 
stock, the surety company will have to reimburse the corporation for 
its loss under the terms of the bond. In no event can a lost certificate 
which has been replaced be transferred, as that would create an 
over-issue. Therefore the surety company may have to go into the 
open market and purchase an equivalent number of shares so that 
the transfer can be made. If the surety company contends that the 
holder is not bona fide and the corporation is sued for refusal to 
effect the transfer, the surety company will be required to protect 
the corporation under the terms of the bond. 

Procedure where lost certificate is found by original stockholder 
after issuance of duplicate certificate. After a duplicate certificate 
of stock has been issued, it sometimes happens that the stockholder 
finds the old certificate of stock. Upon notifying the corporation that 
it has been found, the stockholder will be requested to turn in the 
original certificate of stock and will, upon presentation, be given a 
receipt for it. The stop transfer order will be removed from the 
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records of the transfer department, and notice of the removal will 
be given to the registrar and any person who had been notified of the 
stop transfer. The transfer agent will also notify the surety company 
that the original certificate was found and presented for cancellation. 
The surety bond may be returned to the stockholder if the certificate 
is found within six months so that he may obtain a refund of part of 
the premium. On the face of the original certificate will appear a 
notation of its history. The certificate will be duly cancelled by the 
transfer agent and will also be sent to the registrar for cancellation. 
Upon its return by the registrar, it will be placed with other can¬ 
celled certificates in the cancelled certificate file. 
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CHAPTER 26 


Legal Principles Governing Dividends 

Definition of a dividend. A dividend is that portion of the profits 
and surplus funds of a corporation that has actually been set aside by 
a valid act of the corporation for distribution among the stockholders 
of record on a fixed day, in proportion to their holdings, to be paid 
on demand or at a fixed time. 1 

Who may declare a dividend. The declaration of a dividend and 
the fixing of the amount, time, and terms of payment rest generally 
in the discretion of the board of directors, 2 acting in good faith. 3 
This general rule is, however, subject to the following exceptions: 
(1) a statute may limit or control the action of the board; (2) the cor¬ 
porate charter, the by-laws, or some other governing instrument or 
contract may either place an obligation on the board of directors to 
declare a dividend, or may limit its power to do so. 4 Ordinarily 
stockholders have no right to declare dividends. 3 6 * However, it has 
been held that the stockholders may informally agree to distribute a 
certain sum as profits without taking any formal action, or without 
action of the board of directors. If all the stockholders agree, and no 
creditor or other third party is prejudiced, the agreement is a valid 
declaration of a dividend. 8 Under some statutes, however, the stock¬ 
holders, even if they agree unanimously and take formal action at a 


1 State v. Nebraska State Bank of O’Neill, (193s) 123 Neb. 289, 242 N.W. 613; Gable 
v. South Carolina Tax Comm’n, (1939) 189 S.C. 346, 1 S.E.(2d) 244. 

^Schuckman v. Rubenstein, (1948) 164 F.(2d) 952, cert, denied, 333 U.S. 875, 68 S. Ct. 
905; Richter Sc Co. v. Light, (1922) 97 Conn. 364, 116 A. 600. But see Maloney v. Western 
Cooperage Co., (1939) 103 F.(2d) 992, in which the authority of the board of directors 
to declare dividends was delegated to the secretary-treasurer. 

BLeviton v. North Jersey Holding Co., (1930) 106 N.J. Eq. 517, 151 A. 389; Lindgrove 
v. Schluter & Co., (1931) 256 N.Y. 439, 176 N.E. 832. 

4 Lydia E. Pinkham Medicine Co. v. Gove, (1939) 303 Mass. j, 20 N.E.(2d) 482; Patter¬ 
son v. Durham Hosiery Mills, (1939) 214 N.C. 806, 200 S.E. 907; Morrison v. State Bank, 
(* 942 ) 58 Wyo. 138, 126 P.(2d) 793. 

5 Milligan v. G. D. Milligan Grocer Co., (1921) 207 Mo. App. 472, 233 S.W. 506. 

6 Kearneysville Creamery Co. v. American Creamery Co., (1927) 103 W. Va. 259, 137 

S.E. 217, citing Barnes v. Spencer 8c Barnes Co., (1910) 162 Mich. 509, 127 N.W. 752, and 

other cases. 
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legal meeting of stockholders, cannot declare a dividend and enforce 
its payment without the consent of the board of directors. 7 A declara¬ 
tion of a dividend by stockholders who are powerless to declare divi¬ 
dends may be ratified by the board of directors, which has the author¬ 
ity in the first instance to declare a dividend. 8 * 

Necessity for formal declaration of dividend* The action of the 
directors in declaring a dividend does not necessarily have to be 
taken by formal resolution at a directors’ meeting, unless the statute, 
charter, or by-laws so provide. 0 The courts have frequently held that 
dividends were in fact declared when no formal meeting of the board 
had been held and no record was made of the declaration. 10 From the 
standpoint of expediency, how r ever, it is well to take formal action in 
the declaration of dividends by adopting, at a meeting of the board 
of directors, a carefully drawn resolution, indicating: (1) the amount 
of the dividend: (2) the classes of stockholders to whom the dividend 
is payable; (3) the record date for determining who is entitled to the 
dividend; (4) the date when the dividend will be paid; and (5) the 
medium of payment. 11 

The amount of the dividend is sometimes stated as so much per 
share to holders of certain classes of stock. Sometimes, however, in 
inter-corporate relations, a dividend may be declared merely as a 
lump sum. This is particularly true when the declaring corporation 


7 Milligan v. G. D. Milligan Grocer Co., supra (Note 5). 

8 Ratification by the board may be shown without any formal action by the directors, 
as, for example, by a payment of the dividend by the directors. Milligan v. G. D. 
Milligan Grocer Go., supra (Note 5). 

» Fidelity & Columbia Trust Co. v. Louisville Ry., (1936) 265 Ky. 820, 97 S.W.(2d) 
825; Groh's Sons v. Groh, (1903) 80 App. Div. 85, 80 N.Y. Supp. 438. See also Van Dyck 
v. McQuade, (1881) 86 N.Y. 38, in which the court held that the trustees could not 
avoid liability because a vote was not taken and recorded as prescribed by statute. The 
statutory provision was for the benefit of the trustee, and, while he could waive the 
direction, he could not take advantage of the omission. 

10 Atherton v. Beaman, (1920) 264 F. 878, aff’g (1919) 256 F. 871. See also South¬ 
western, A. & I. T. Ry. v. Martin, (1893) 57 Ark. 355, 21 S.W. 465. 

11 In English & Mersick Co. v. Eaton, (1924) 299 F. 646, a tax case, the court said: “It 
is of course unnecessary to employ some particular terminology in order to declare a 
dividend. On the other hand, neither the Government nor the corporation is neces¬ 
sarily bound or concluded by the language of the resolution in the ascertainment of 
corporate intent. For instance, when surplus has in fact been distributed, the Govern¬ 
ment will not be bound by a declaration of the corporation that said division of sur¬ 
plus constitutes a salary payment. . . . Reason and justice would therefore seem to 
indicate that the converse of that proposition should also be true and that, where 
surplus has not in fact been divided, it should not be regarded as a dividend at law.'* 
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is a wholly owned subsidiary of the receiving corporation and there 
is no necessity for showing the dividend rate per share since the 
parent will receive the entire amount. 

The minutes of the action taken in declaring the dividend should 
clearly indicate who was present at the time and who voted against 
passage. 12 

^WARNING -*y Numerous statutes and regulations provide, in one form 
or another, that the payment of salaries to officers of a corporation in direct 
proportion to their stock holdings is deemed the declaration of a dividend. 
When, in fact, the corporation is actually an incorporated partnership and 
the stockholders are the active working participants in business activity, it is 
wise to have a definite resolution outlining the duties of each officer who 
holds a substantial percentage of the stock. The purpose of this resolution is 
to indicate that compensation results from work performed for the benefit of 
the corporation and not merely as an attribute of stock ownership. 

Advantages of formal declaration of dividend. Declaration of 
a dividend by means of formal action, as indicated in the preceding 
paragraph, has the following distinct advantages: (1) the rights of all 
persons to the dividend are defined, and the possibility of dispute 
between the holders and their transferees and between the corpora¬ 
tion and the stockholders is minimized; (2) directors are given an 
opportunity to look into the legality of the dividend; (3) those who 
oppose the declaration of the dividend may indicate their dissent at 
the meeting and, in the presence of the assenting directors, may re¬ 
quest their opposition to be entered in the minutes; (4) the record 
furnishes evidence in suits between the corporation and the stock¬ 
holders of what was done in regard to the dividend; 13 (5) the possi¬ 
bility that the dividend will be declared invalid because no formal 
action was taken or recorded is avoided; 14 and (6) tax disputes may 
be avoided if dividends are formally declared. 15 

Necessity for surplus or profits before declaration of dividend. 
The general rule is that a dividend in a going concern may be de- 

12 Directors who oppose the dividend should see to it that their dissent is noted in 
the minutes. Those who are not present, but dissent from the action, should so inform 
the board immediately upon learning of it. See p. 1166. 

18 Minutes of corporate meetings are prima fade evidence of business transacted at 
the meeting. Kelly-Koett Mfg. Co. v. Goldenberg, (1024) 94 Pa. Super. Ct. 145. 

14 See American Wire Nail Co. v. Gedge, (1895) 96 Ky. 515, 29 S.W. 353, in which one 
of the questions to be determined was whether a dividend had, in fact, been declared. 

16 See 23 Minn. L. Rfv. 831, discussing United States v. Southwestern Portland Cement 
Co., (i938)97f.(*d)4i3. 
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dared and paid out of profits or surplus only, and not out of capital 
of the corporation. This rule applies even in the absence of any 
statute on the subject. 16 In most states, some statutory provision is 
found expressing the rule. The statutes vary in their terminology, 
but in substance they provide that the corporation may not declare 
a dividend if it will impair the capital stock, or if there are no assets 
or surplus out of which the dividend can be paid. 17 

Thus, some of the statutes provide that “dividends may be made 
from the corporate net earnings or from the surplus of assets over 
liabilities, including capital stock”; that “directors shall not make 
dividends except from surplus profits arising from the business”; 
that “all dividends must be declared and paid from the earned sur¬ 
plus which is founded upon actual earnings or net profits”; and that 
“no dividend shall be paid while the corporation is insolvent or that 
will render the corporation insolvent.” 

The first problem of the directors in considering the declaration 
of a dividend is to determine whether surplus or net earnings legally 
applicable to the payment of dividends exist. If the surplus does 
exist, the directors can then decide whether, from the standpoint of 
financial policy, it is expedient to use that surplus or earnings for 
dividends. Until a corporation pays, or provides for the payment of, 
its debts, it cannot lawfully declare dividends. 18 

Problems in determining whether surplus or profits exist legally 
for payment of dividends . 10 In determining whether surplus or 
profits exist legally for the payment of dividends, it is necessary to 
examine carefully the governing state statute and the interpretation 

Mobile & O. R.R. v. Tennessee, (1894) 153 U.S. 48G, 14 S. Ct. 968; Davenport v. 
Lines, (1899) 7 2 Conn. 118, 44 A. 17. See also Levin v. Pittsburgh United Corp., (1938) 
330 Pa. 457, 199 A. 332; Raker v. Mut. Loan & Inv. Co., (1948) 213 S.C. 558, 50 S.E.(2d) 
692. 

For the origin of the restriction against declaration of dividends out of capital, see 
Kehl, “The Origin and Early Development of American Dividend Law," 53 Harv. L. 
Rev. 36. 

17 Beneficial Corp. v. Reading & Southwestern St. Ry., (1950) 91 F. Supp. 803; Webb 
City Undertaking Co. v. Sinclair, (1949) 240 Mo. App. 683, 225 S.W.(2d) 138. 

is Seaboard Ice Co. v. United States, (1945) 60 F. Supp. 879, citing Fletcher, Cor¬ 
porations, §5340. 

1 ® For consideration of the problem of surplus from a financial point of view, see 
Corliss v. United States, (1925) 7 F.(2d) 455; Brooks Equipment Co. v. United States 
(195 0 95 F * Supp. 247; People ex rel. Jamaica Water Supply Co. v. State Board of Tax 
Comm'rs, (1908) 128 App. Div. 13, 112 N.Y. Supp. 392; Towles v. South Carolina Produce 
Ass’n, (1938) 187 S.C. 290, 197 S.E. 305. 
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of that statute by the local courts. 20 Though recent statutes tend to 
give a more detailed definition of surplus, the problem has become 
very complicated, especially where several classes of stock without 
par value are concerned. 21 Not only do the provisions of the statutes 
vary throughout the country, but various interpretations of similarly 
worded statutes have been made in different states. The problems 
most likely to arise in determining whether surplus exists legally are: 
(1) Must capital stock be taken at its par value, or may it be taken 
at the actual value received upon the sale of the par value stock? 
(i>) How shall the directors arrive at the amount of capital repre¬ 
sented by stock without par value? (3) What other items, if any, must 
be considered as capital liabilities in arriving at surplus or net 
profits? 

No definite rules can be given as a guide for directors in deter¬ 
mining whether or not surplus or net profits legally exist. It is 
possible only to show the various ways in which surplus has been 
determined by the courts, and to advise directors that, if the question 
of the legality of a dividend arises, the court will base its decision on 
the statutes of the state in which the corporation is organized. 22 

Methods of determining legal existence of surplus or profits* 
The examples given below indicate various ways in which the courts 
have determined whether surplus or net profits exist for the pay¬ 
ment of dividends. As indicated in the preceding paragraph, the 
method to be used by a particular corporation will depend upon the 
local law. 

Stock taken at par value. A legal surplus exists when there is an 
excess in the aggregate value of all assets of a corporation over the 
sum of its liabilities, including capital stock at its par value. In 
other words, dividends may be paid out of net profits only, or, con¬ 
versely stated, when the payment does not impair the capital stock 
of the corporation. 23 Thus, if a corporations balance sheet shows 

20 See Kreidmann, “Dividends—Changing Patterns," 57 Colum. L. Rev. 372. 

21 See “Determination of capital and surplus represented by stock without par value” 
on page 1120. 

22 National Lock Co. v. Hogland, (1939) 101 F.(2d) 576; Lich v. United States Rub¬ 
ber Co., (1941) 39 F. Supp. 675, aff'd, memo dec., 133 F.(ad) 145. 

28 Cox v. Leahy, (19*4) 209 App. Div. 313, 204 N.Y. Supp. 741; Branch v. Kaiser, 
(19*8) 291 Pa. 543, 140 A. 498; Towles v. South Carolina Produce Ass'n, (1938) 187 
S.C. 290, 197 S.E. 305. 
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assets accurately valued at $100,000, capital stock outstanding, having 
a par value of $50,000, and liabilities of $20,000, the corporation has 
a surplus of $30,000, which, in the discretion of the directors, may 
be distributed to the stockholders as dividends. 

Stock taken at actual value received from sale. A legal surplus ex¬ 
ists when there is an excess in the aggregate value of all assets of a 
corporation over the sum of its entire liabilities, including capital 
stock not at its par value, but at the actual value received from the 
sale of the stock. 24 Thus, if a corporation has issued and outstanding 
par value stock in the amount of $3,000,000 from the sale of which 
it has realized an actual value of but $1,700,000, and its assets amount 
to $2,500,000 and its liabilities to $300,000, the corporation has a 
surplus of $500,000 available for dividends. Under this method of 
determining surplus, a distinction is made between capital and capi¬ 
tal stock. The capital of the corporation, which is the amount re¬ 
ceived by it from the sale of its stock, will not be impaired by the 
distribution of $500,000, for, after the payment of the dividend, 
there will remain net assets equal to the amount realized upon the 
sale of the stock. 

Determination of capital and surplus represented by stock with* 
out par value. The determination of what constitutes capital and 
what constitutes surplus in a corporation having shares without par 
value, depends upon the provisions of the statutes permitting the 
issuance of shares without par value and upon the provisions of the 
statutes relating to the payment of dividends. In each case where 
these questions are to be determined, such statutes should be con¬ 
sulted. To aid in the solution of these difficulties, a classification of 
the statutes on the basis of their provisions as to capital is made as 
shown below. 2 ® 

Capital is the amount of consideration received for no-par shares. 
Some of the statutes state that the capital represented by the no-par 
shares shall be the amount of money or consideration received for 
the shares. To determine the surplus in such a case, the directors 

24 Peters v. United States Mortgage Co., (1981) 13 Del. Ch. 11, 114 A. 598; Goodnow 
v. American Writing Paper Co., (1907) 73 N.J. Eq. 69a, 69 A. 1014. 

2B For a fuller consideration of the problems involved in no-par shares, see Israels, 
“Problems of Par and No-Par Shares: A Reappraisal,” 47 Colum. L. Rev. 1879. 



LEGAL PRINCIPLES GOVERNING DIVIDENDS 1121 

have a no more difficult problem than they would have if the stock 
had par value. If the corporation has assets of $500,000, par value 
stock outstanding in the amount of $200,000, no-par stock out¬ 
standing for which the corporation has received $110,000, and liabili¬ 
ties of $20,000, the corporate surplus is $170,000. 

Directors to determine portion of consideration to be treated as 
capital. In several of the states the statutes permit the board of direc¬ 
tors to determine by resolution what portion of the consideration 
received for no-par value shares shall be treated as capital. In this 
case, the capital stock account on the books of the corporation shows 
the amount that the corporation considers as capital, and an account 
called “Paid-in Surplus’’ is credited with the difference between that 
amount and the consideration received for the stock. Transfers made 
to the capital account from time to time by resolution of the direc¬ 
tors must be added, of course, to the amount originally regarded as 
capital. 26 

No-par shares required to have stated value, but no statutory pro¬ 
visions for determination of capital. In a few states the statutes re¬ 
quire the corporation to give each share of no-par value stock a stated 
value in the articles of incorporation, but contain no provision as to 
how capital is to be determined. To ascertain the surplus in this 
case, the directors are justified in considering as the capital repre¬ 
senting the no-par stock, the number of shares issued and outstand¬ 
ing, multiplied by the stated value per shaTe. They are justified in 
considering this amount as capital since the incorporators agreed to 
such an amount when they signed the articles of incorporation and 
since subscribers and others, including creditors, are chargeable with 
notice thereof through filing of the articles. 

Option of directors to treat stated value or consideration received 
for shares as capital. A tew of the statutes give directors a choice of 
one of the following methods of determining capital: 

1. A stated value must be placed in the certificate of incorporation 
upon each no-par share, and the corporation must regard as capital 
the aggregate par value of all issued shares having par value, plus the 
aggregate value of the no-par shares calculated at the stated value 
5 * Armen trout v. Armentrout, (1951) (Ohio) too N.E.(sd) 555. 
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per share, plus such amounts as the board of directors may, from 
time to time, transfer to capital, by resolution. The statute indicates 
the minimum stated value per share. 

2. No stated value need be placed upon each no-par share. The 
capital of the corporation is the aggregate par value of all the issued 
shares having par value, plus the aggregate amount of consideration 
received by the corporation for the issued shares without par value, 
plus such amounts as the board of directors transfers to capital from 
time to time, by resolution. 

No provision in the statute for the determination of capital, and 
no stated value required. In some instances the statutes do not in¬ 
dicate how capital shall be determined and do not require that a 
stated value be given, in the articles of incorporation, to each share 
of no-par value stock. In such cases the question arises as to what 
part of the consideration received for no-par shares must be re¬ 
garded as capital. It cannot be said that the amount indicated in the 
articles of incorporation as the capital with which the corporation 
will begin business is the capital of the corporation represented by 
the no-par shares. Obviously, a corporation that has indicated the 
sum of $1,000 in its articles of incorporation as the amount of capital 
with which it will begin business, and which has sold no par value 
shares for $100,000, would not be justified in considering $1,000 as 
its capital. In the absence of some different arrangement, clearly 
stated to the purchasers of the stock at the time of the issuance of 
stock without par value, the corporation should regard as capital 
the full consideration received upon the sale of the no-par shares. 
It would be unfair to investors if any other method were followed, 
since purchasers of stock, in the absence of statutory, charter, or con¬ 
tract provision to the contrary, assume that whatever has been paid 
for their stock will be used by the corporation in carrying on its 
business, and that none of the consideration will be treated as sur¬ 
plus available for dividends. 

Sources of surplus legally available for dividends. The follow¬ 
ing paragraphs explain the availability of various sources of surplus 
for dividends, from a legal standpoint. 

Increase in value of assets. Whether an increase in surplus due to 
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an increase in the value of assets is available for dividends depends 
upon the statute of the state in which the corporation is organized. 27 
If the statute permits dividends to be declared from “surplus,” as 
distinguished from “net earnings,” it is not important how the sur¬ 
plus is acquired, and an increase due to an enhancement in the 
value of the assets is a proper source for dividends. 28 The surplus, 
however, must be bona fide and not fictitious. Thus, unjustified 
“write-ups” in the value of fixed assets are not realized appreciation 
of assets and cannot be included in determining surplus. 29 If the 
statute permits a declaration of dividends only from “net profits aris¬ 
ing from the business,” an estimated increase in the value of a build¬ 
ing owned by the corporation would not be a proper source of 
dividends. 30 Nor in such case would an increase in the market price 
of the corporation’s inventories be a proper source of surplus for 
dividends until such profits had actually been realized by a sale of 
the inventories. 31 

Accrued interest. A corporation may not consider as available for 
dividends, interest that has matured upon a loan made by the corpo¬ 
ration, but that has not been paid, regardless of how certain the 
c orporation is to collect the amount. 82 

Estimated profits on partially executed contracts. A corporation 
may not regard estimated profits on partially executed contracts as 
profits available for dividends. 83 

Profit from sale of capital assets. Unless the corporation is in liq¬ 
uidation, profit from the sale of a capital asset may enter into the 
earning or surplus account and is a proper source of dividends. 84 

Premium upon sale of stock. The courts are not in agreement as 

27 See Ballantine Sc Hills, “Corporate Capital and Restrictions upon Dividends under 
Modern Corporation Laws/’ 23 Calif. L. Rev. 229. 

28 See Randall v. Bailey, (1942) 288 N.Y. 280, 43 N.E.(2d) 43, quoting from Edwards 
v. Douglas, (1925) 269 U.S. 204, 46 S. Ct. 85. 

29 Berks Broadcasting Co. v. Craumer, (1947) 356 Pa. 620, 52 A.(sd) 571. 

so Kingston v. Home Life Ins. Co., (1917) 11 Del. Ch. 428, 101 A. 898. The Delaware 
statute has since been amended. 

31 Southern California Home Builders v. Young, (1920) 45 Cal. App. 679, 188 P. 586; 
Sexton v. C. L. Percival Co., (1920) 189 Iowa 586, 177 N.W. 83; Irving Trust Co. v. 
Gunder, (1934) 152 N.Y. Misc. 83, 271 N.Y. Supp. 795. 

82 Southern California Home Builders v. Young, supra (Note 31). 

33 Ibid. 

8* Adams v. Whitmarsh, (1941) 66 R.I. 53, 17 A.(ad) 433, citing 18 C.J.S. uoi. 
Corporations §462. 
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to the availability of premiums received upon the sale of capital stock 
for distribution as dividends. It has been held in some states that the 
amount of the premium may be treated as profits. 35 A California 
court, on the other hand, has held that the entire proceeds of the sale 
of stock, even when sold for more than par, are part of the capital 
stock and, therefore, cannot be considered as profits earned through 
the conduct of business out of which dividends may be paid. 80 It 
would seem certain that if such a premium were used to pay divi¬ 
dends, and if the conditions under which the new stock was sold led 
purchasers to believe that they were buying “dividend earning” 
stock, they could claim that they had been defrauded. 

The profit produced by a corporation’s purchase of its own stock 
and resale at a high price, is available for dividend distribution. 87 

Surplus after reduction of capital stock. Upon the legal reduction 
of capital stock, the corporation may distribute in dividends the ex¬ 
cess of its assets over the total of debts plus the amount to which the 
capital stock has been reduced. 38 Resort to this expedient to create a 
surplus for dividends is not uncommon in times of declining security 
values and reduced earnings. In states where the source of the divi¬ 
dend is not limited by statute to net earnings or profits, a reduction 
of stock liability to create or to increase surplus may usually be ac¬ 
complished in one of the four following ways: 

1. By requesting each stockholder to surrender a percentage of his 
shares for cancellation. 

2. By reducing the par value of each share of stock. 

3. By changing par value stock to no-par and prescribing for the 
latter a smaller stated value than the par value of the former. 

4. By reducing the stated value of stock without par value. 

Profits upon sale of stock of other corporations. Such a profit is 
available for dividends. 89 

36 Graham v. Louisville Transit Co., (1951) (Ky.) *43 S.W.(ad) 1019; Smith v. Cotting, 
(1918) 831 Mass. 48, iso N.E. 177. 

86 Merchants' & Insurers’ Reporting Co. v. Youtz, (1918) 39 Cal. App. 886, 178 P. 540. 

37 National Newark & Essex Banking Co. v. Durant Motor Co., (1938) 124 N.J. Eq. 
813, 1 A.(sd) 316. 

88 Dominguez Land Corporation v. Daugherty, (1985) 196 Cal. 468, 838 P. 703; Graham 
v. Louisville Transit Co., supra (Note 35); Roberts v. Roberts-Wicks Co., (1906) 184 
N.Y. 857, 77 N.E. 13; Strong v. Brooklyn, etc. R.R., (1883) 93 N.Y. 486. 

88 Equitable Life Assurance Soc'y v. Union Pac. R.R., (1914) Sts N.Y. 360,106 NT. 98, 
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Forfeited stock . It has been held that the amount of money re¬ 
ceived by a corporation for shares of stock that have been forfeited 
because of nonpayment of calls does not constitute a profit out of 
which the corporation may declare dividends. 40 It would seem that 
if the corporation reissued the shares that had been forfeited and 
received in payment a sum which, together with the amount paid by 
the original holder, less the costs involved in the forfeiture, exceeded 
the par value of the shares, the corporation could treat the excess in 
the same manner as it would a premium received upon the sale of 
stock. 41 

Settlement of debt at a discount . It has been held that if a debt was 
incurred as an operating expense, its settlement, for a lesser amount, 
produces a profit available for dividends. But compromise of a lien 
that encumbered the corporation’s property at the time it was ac¬ 
quired, or of any obligation incurred for capital purposes, does not 
result in a surplus. 42 

Payment of dividends from accumulations of surplus or current 
earnings. From a legal standpoint, as distinguished from the stand¬ 
point of financial expediency, the directors, in order to determine 
whether a surplus is available for dividends, in the absence of statu¬ 
tory, charter, or contract provisions requiring dividends to be paid 
from current earnings, may disregard the profit and loss statement, 
that is, the statement showing earnings for the current year, and may 
study only the balance sheet. The balance sheet shows the accumula¬ 
tion of past as well as current earnings up to the time as of which 
the balance sheet is made up. Dividends may be paid from a surplus 
resulting from current earnings or from accumulated surplus. 43 For 
this reason dividends may be lawfully declared out of surplus ac- 


40 Gratz v. Redd, (1843) 4 B. Mon. (Ky.) 178. 

41 In Gratz v. Redd, supra (Note 40), the court said: “Had a sale been made of the 
[forfeited] stock and had it commanded a price, substituting the purchasers in the 
place of the former stockholders, the amount bid might have been carried to profits; or, 
had a fair estimated value been fixed upon it, and that estimated value exceeded its par 
value, including the sum paid on it, that excess, perhaps, might have been carried to 
profits/' 

42 National Newark & Essex Banking Co. v. Durant Motor Co., supra (Note 37). 

42 Lynch v. Hornby, (1918) 247 U.S. 339, 38 S. Ct. 543; Moran v. U.S. Cast Iron Pipe 
8 c Foundry Co., (1984) 95 N.J. Eq. 389, 123 A. 546, aff'd 96 N.J, Eq. 698, 126 A. 329. 
See Lich v. United States Rubber Co., supra (Note 22) for distinction between net 
profits and annual net earnings. 
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cumulated from the profits of previous years, even if there is no 
profit for the period in which the dividend is paid. 44 A company that, 
for a number of years, had accumulated profits and had retained them 
as working capital and as funds for creating greater security for the 
payment of dividends and for the protection of the company’s credit, 
was held to be making a valid distribution of profits when it de¬ 
clared dividends on the common stock from the accumulation. 4 "’ 
Also, undistributed surplus that has been invested in physical assets 
may be withdrawn and distributed as dividends. 46 

Determining current profits—treatment of expenditures. In de¬ 
termining profits for the current year, the net results of the year's 
operations will depend upon whether items of expenditures have 
been capitalized or charged to profit and loss. For example, if an ex¬ 
penditure of $5,000 upon a machine that is to last two years, is 
treated as an asset, the profit for the period will be $5,000 (less what¬ 
ever amount is deducted for depreciation) more than it would be if 
the expenditure were charged as an expense. Expenditures charge¬ 
able to earnings include the general expenses of keeping up the or¬ 
ganization of the company and all expenses incurred in operating the 
business and in keeping its property in good repair; whereas ex¬ 
penses chargeable to capital include those that are incurred in the 
original acquisition of the business and in the enlargement and im¬ 
provement of it. 47 The manner of treating expenditures is left to the 
discretion of the directors, but frequently, as in the case of railroads 
and public utilities, the procedure is prescribed by statute or by 
rules adopted by some regulating body. To determine current 
profits, there must be deducted from the income the total of the op¬ 
erating expenses, fixed charges such as interest on bonded indebted¬ 
ness, taxes, depreciation, 48 and costs of maintenance and upkeep. 49 


44 Murray v. Beattie Mfg. Co., (1912) 79 N J. Eq. 522,82 A. 1038. 

46 Colorado ex rel. Fraser v. Great Western Sugar Co., (1929) 29 F.(«d) 810. 

46 National Lock Co. v. Hogland, supra (Note 22). 

47 See Union Pac. R.R. v. United States, (1878) 99 U.S. 402; U.S. v* Kansas Pac. 
Ry., (1878) 99 U.S. 455. 

48 Krull v. Pierce, (1947) 17 Ind. App. 638, 71 N.E.(2d) 617; People ex rel. Bingham¬ 
ton Light, Heat & Power Co. v. Stevens, (1911) *03 N.Y. 7, 96 N.E. 114; Mayer v. Renner 
Co., (1951) (Ohio App.), 109 N.E.(2d) 573. 

49 Corliss v. United States, supra (Note 19); People ex rel. Jamaica Water Supply 
Co. v. State Board of Tax Comm'rs, (1908) 128 App. Div. 13, 112 N.Y. Supp. 392. 
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Analysis of assets to determine if a surplus available for dividends 
really exists. Ordinarily the court will not substitute its view of 
valuation for that of the directors if the directors’ valuation of assets 
for dividend purposes is based on acceptable data and standards 
which reasonably reflect present value. 50 But a court may look be¬ 
hind the values of the assets as they appear on the books of the cor¬ 
poration to determine whether a surplus really existed for the pay¬ 
ment of dividends, 51 or whether the corporation impaired its capital 
in the distribution of a dividend. If the courts were not permitted to 
do this, the directors could confer upon themselves the power to de¬ 
clare dividends out of capital by valuing' the assets above their actual 
worth. 52 Each item on the assets side of the balance sheet should 
therefore be studied individually in arriving at the amount available 
for dividends, in order that assets which have a doubtful existence 
may be eliminated. Among the assets, for example, may be such ficti¬ 
tious items as “bond discount,’’ “organization expenses.” “deferred 
charges to expense,” and similar capitalized expenditures. As to the 
assets that have an undoubted existence, the directors must ask them¬ 
selves, “Does the value of the assets as they are carried on the books 
represent their present value?” The fixed assets must be examined 
to see that proper depreciation lias been deducted and that the items 
are not carried at amounts representing estimated increases in the 
value of the physical property. The receivables must be examined to 
see if the figure at which they are carried represents the amount of 
collectible debts. The working assets, such as raw materials, materials 
in process, and finished products must be scrutinized to see that the 
inventories do not include nonusable or unsalable goods. The out¬ 
look for prices of materials used by the corporation must also be 
considered in judging the value of assets shown on the balance sheet. 
For example, in times of falling prices, inventory values fall, and sur¬ 
plus diminishes accordingly. Assets such as patents, copyrights, and 
publishers’ plates should not be carried at large values by a concern 
that makes any pretense of conservatism. A patent may lose its value 
in a short period because of changes in fashion, competition with 

50 Morris v. Standard Gas Sc Elec. Co., (1949) 31 Del. Ch. 20,63 A.(«d) 577. 

See Gallagher v. New York Dock Co., (1940) 19 N.Y.S.(s?d) 789. 

52 Siegman v. Electric Vehicle Co., (1907) 72 N.J. Eq. 403, 65 A. 910. 
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other inventions, or similar causes. This leads us to the question of 
what reserves should be set up. 

Reserves to be set up. A list of the reserves that a corporation 
may find necessary or expedient to set up is given below: 

x. Depreciation reserves. 

2. Reserve for bad debts. 

3. Obligation reserves, such as reserves for taxes and reserves to 
protect sinking funds set aside to redeem obligations at maturity. 

4. Insurance, welfare, and pension reserves. 

5. Dividend equalization reserves. 

This list of reserves may be grouped into: (1) operating reserves, 
which provide for some expense or future loss to be sustained; and 
(2) nonoperating reserves, such as sinking fund reserves, which are 
created for specific purposes. The difference between the two classes 
of reserves is that those belonging to the first group represent a re¬ 
duction of profit while those in the second indicate a setting aside of 
profits. The operating reserves rarely find their way back into profits, 
while the nonoperating reserves may. Thus, after a series of bonds 
have matured and are paid off, the reserve for sinking fund is trans¬ 
ferred to surplus and is available for dividends. 

Secret reserves. Frequently, through a desire to present the ac¬ 
counts of the company in the most conservative way, secret reserves 
are created. These may be built up in the following ways: (1) valuing 
assets at less than their actual value; (2) writing off assets that exist 
and have value; (3) charging to expense items that may be charged 
to the capital account; (4) setting up liabilities at amounts in excess 
of their actual figure; (5) setting up liabilities that do not exist; and 
(6) setting up reserves, for any purpose, that are larger than the pur¬ 
pose demands. 

The harm done by creating hidden reserves is that stockholders are 
likely to sell their shares for amounts less than the shares are actually 
worth. Hidden reserves have the further disadvantage of making it 
appear that they were created to evade taxes or to deceive stock¬ 
holders. Tax complications may arise from charges of evasion. 

Necessity for restoring past impairment of capital before declara- 
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tion of dividend. If, through loss, or mismanagement or misconduct 
on the part of directors or officers, or for any other reason, the assets 
of the corporation are reduced below the sum of the capital stock 
plus liabilities, the balance sheet of the corporation will show a 
deficit, and its capital will be impaired. The corporation may not 
declare dividends under such circumstances, even though sufficient 
earnings are shown for the current year to enable it to pay dividends 
on its outstanding stock, if the amount of such earnings is not suffi¬ 
cient to restore the impairment of capital then existing and to pay 
dividends. 53 This is the rule according to most American decisions. 
But some states, either by statute or judicial decision, permit pay¬ 
ment of dividends out of profit, even though capital is impaired. 54 
However, no dividends may be paid if the value of the net assets is 
less than the stated capital represented by all shares having a liquida¬ 
tion preference. 

(In England a corporation may declare dividends in any year in 
which there are net earnings sufficient to warrant the payment of 
such dividend, without the necessity of restoring past impairment of 
capital. 58 ) 

Impairment of capital in corporations with wasting assets. The 

rule that payment of dividends must not impair the capital of the 
corporation is modified when applied to corporations with wasting 
assets. 58 A wasting asset corporation is one engaged in exploiting such 
assets as coal, iron mines, timber lands, or oil or gas wells, or a cor¬ 
poration that holds property having a limited life, such as a lease for 
a term of years, or patents or copyrights. Such corporations, in the 


63 Lich v. United States Rubber Co., supra (Note 22); Commissioner v. W. S. Farish 
& Co., (1939) 104 F.(2d) 833. 

54 United States v. Riely, (1948) 169 F.(ad) 542, cert, den., (1949) 335 U.S. 908, 69 
S. Ct. 411. The old Virginia statute provided for the payment of dividends "out of 
net earning, or out of its net assets in excess of its capital." and the Federal Court in¬ 
terpreted it as permitting a Virginia corporation to pay dividends out of earnings de¬ 
spite a deficit. See also, e.g., Cal. G.C.L. §1500, Del, G.C.L. §170. For statutory provisions 
in all states see Prentice-Hall Corporation. 

55 See C. F. Schlatter, "Payment of Dividends before Restoring Impaired Capital/* 
J. Accountancy, March, 1923, for citations of English cases and for analysis of Ameri¬ 
can decisions which are frequently cited by writers to show that dividends may be 
paid while capital is impaired. 

66 See Bailey v. Guaranty Liquidating Corp., (1936) 16 Cal. App. (2d) 401, 60 P.(*d) 
579 - 
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absence of a contract to the contrary, may declare dividends without 
making provision for past impairments of capital and without first 
providing for a depletion reserve for the recoupment of its wasting 
assets." 7 They may regard as profits for dividend purposes, all re¬ 
ceipts, less the cost of production, the cost of marketing, and over¬ 
head expenses, without any charge or reserve for depletion of capi¬ 
tal. 68 (In some states, when the dividend is declared, the stockholder 
must be notified that no deduction or allowance has been made for 
such depletion.) However, the corporation, on the basis of this doc¬ 
trine, may not sell its capital assets—one of its mines, for example— 
and distribute the profits in the form of dividends. 69 

Wasting asset corporations having two classes of stock, common 
stock and a class of preferred stock that is preferred as to assets upon 
liquidation or dissolution of the corporation, may not, on the basis 
of the wasting asset doctrine, pay dividends on the class which is not 
preferred as to assets, if the capital is impaired to such an extent that 
there is not available for the preferred stockholders sufficient capital 
to pay them the par value of their shares in the event of dissolution 
or liquidation. 80 Before paying dividends on the common stock, pro¬ 
vision must be made, by means of a reserve, for paying off preferred 
stockholders. To do otherwise would be equivalent to placing the 
capital values of the corporation’s assets into the pockets of the com¬ 
mon stockholders by way of dividends, to the exclusion of preferred 
stockholders whose contracts give them, in relation to the common 
stockholders, a first and prior right to the assets. 

Methods of eliminating a deficit. As indicated above, a corpora¬ 
tion may not ordinarily declare a dividend if, at the time of the pro¬ 
posed distribution, the corporation’s balance sheet reveals a deficit. 
This deficit may be wiped out, however, in the following ways: 

1. Revaluing assets that have been carried on the books at an 
under-evaluation. Any one of the following bases are available for 
the revaluation: (a) original cost less depreciation; (b) replacement 

57 De Brabant v. Commercial Trust Co., (1933) 113 N.J. Eq. *15, 166 A. 533. 

58 Excelsior Water & Mining Co. v. Pierce, (1891) 90 Cal. 131,27 P.44. 

68 Ibid. 

80 Wittenberg v. Federal Mining & Smelting Co,, (1986) 15 Del. Ch. 147, 133 A. 48. 
In this case previous decisions on the wasting assets doctrine are reviewed. 
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cost; (c) value that may be realized at a forced sale; or (d) present 
market 61 or present sales value. 62 

2. Converting unnecessary reserves into surplus. When a corpora¬ 
tion has accumulated reserves beyond its requirements, the directors 
may, in accordance with accepted accounting procedure, use the un¬ 
necessary reserves to wipe out a deficit. The directors then have the 
power to convert any excess of reserves over deficit into a surplus 
to be distributed as dividends. 

3. Reducing capital stock. 63 For example, if the par value of a 
corporation’s stock outstanding is $500,000, and its assets are $600,000 
and its liabilities $200,000, the deficit of $100,000 can be wiped out 
and a surplus created by a reduction of the capital stock to $250,000 
effected through a decrease in the par value per share or in the num¬ 
ber of shares outstanding. In the case of no-par stock, the stated 
capital can be reduced by a reduction in the number or stated value 
of the issued shares, or by changing no-par shares to par shares with 
a par less than the former stated value. The action must, of course, 
be sanctioned by charter amendment. 

4. Capitalizing the initial deficit as goodwill and placing the ac¬ 
count on the books, the company eliminates the deficit and creates 
a surplus. (See p. 1132.) 

In order that the action of the board of directors in eliminating 
the deficit may be legally effective, it must be taken under the fol¬ 
lowing conditions: 

1. The board of directors must act honestly and in good faith; 
their action must be free from fraud. 

2. The elimination of the deficit must not be effected in a way 
that is contrary to the provisions of the statute under which the 
corporation is organized or to the interpretation given the statutes 
by court decision. 

61 See Randall v. Bailey, supra (Note 28). The court held that directors may consider 
unrealized appreciation in the value of fixed assets held for use in carrying on a cor¬ 
porate enterprise in determining whether a surplus exists from which a cash dividend 
may be paid. 

Morris v. Standard Gas & Elec. Go., supra (Note 50). 

63 Graham v. Louisville Transit Co., supra (Note 35). Also see "Surplus after reduc¬ 
tion of capital stock" at page 1124. 
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3. The action must be justified by the facts. 

Writing up goodwill to eliminate a deficit. During the early life 
of a corporation losses may be incurred in establishing the business 
and putting it on a paying basis. After the corporation has reached 
a point where its reputation is established and where operation at 
a profit is assured, the directors may feel that the company has 
created goodwill equivalent to or greater than the deficit. They 
might argue that the net operating loss in excess of income during 
the initial period was in reality development expenses incurred in 
establishing a steady patronage and the good name of the concern. 
By capitalizing the initial deficit as goodwill and placing the account 
on the books, the company eliminates the deficit and creates a sur¬ 
plus. 

Accountants almost without exception agree that goodwill should 
not be recognized in the accounts unless it has been purchased, 04 
regardless of whether it is to capitalize the initial deficit at the out¬ 
set of corporate existence or if it is after years of profitable operation. 
As to capitalizing initial deficit as goodwill, they maintain that good¬ 
will created under such circumstances is merely a device for effecting 
an eventual inflation of the earned surplus account by relieving it 
of charges for expenses and losses. 

Financial policy in determining what part of the surplus shall be 
used for dividends. Once having determined that from a legal 
standpoint, surplus or profits are available for the payment of divi¬ 
dends, the directors must decide whether it is advisable, as a matter 
of financial policy, to use part or all of that legal surplus or profits 
for dividends. 

Surplus, from a financial standpoint, is the amount shown on the 
corporate balance sheet as the difference between the value of the 
assets and the sum of the capital stock, liabilities, and reserves. It 
is immaterial whether the surplus assets are carried on the books 
of the company as surplus, segregated assets, or in a special fund 

64 The following cases discuss the question of valuation of goodwill: Rockwood Pot* 
tery Co. v. Commissioner, (* 93 °) 45 F.(ad) 43; Securities Realization Co. v. Peabody 
8c Co., (1939) SO® HI* App. 156, 20 N.£.(2d) 874; Colton v. Duvall, (1931) 254 Mich. 346, 
237 N.W. 48; Randall v. Bailey, supra (Note 28). 
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account . 65 The directors know whether the value of the assets shown 
on the books of the corporation and in its balance sheet represents 
the actual value of the items listed. They know whether the property 
of the corporation has depreciated and whether proper allowance 
has been made. With a definite dividend policy in mind, and with an 
intimate knowledge of the affairs of the corporation, they can de¬ 
termine the extent to which reserves should be set up. 

If the directors have decided on a definite dividend policy, they 
can determine what part of the surplus of the corporation should 
be ‘'plowed back” into the property of the corporation, and what 
part they are willing to have the stockholders know is available 
for dividends. The part of the surplus that the corporation intends 
to keep in the business is generally termed “surplus” in the accounts 
of the corporation, and the part of the surplus that the corporation 
intends to use for dividend distributions is termed * undivided prof¬ 
its.” By an analysis of the balance sheet, the directors can determine 
whether the corporation has accumulated reserves beyond its require¬ 
ments, and if so, whether the unnecessary reserves can be converted 
into a surplus to be distributed as dividends. 

Sources of surplus available for dividends, from financial stand¬ 
point. The availability for dividends, from a financial viewpoint, 
of some of the more common sources of surplus is discussed below. 

Earnings from regular operations . A surplus built up from this 
source would ordinarily be available for dividends. 

Earnings accumulated from previous years. The purpose of ac¬ 
cumulating surplus is to enable the corporation to pay dividends in 
lean years. There is no reason, therefore, why the directors should 
not feel free to use the accumulated surplus for dividends. 

Income from subsidiaries . Amounts received from subsidiaries 
may be distributed as dividends to stockholders of the parent com¬ 
pany without jeopardizing the interests of the corporation. 

Sales of appreciated property . If the property sold is to be replaced 
by similar property, the profits should not be distributed in the 

ORHyams v. Old Dominion Mining & Smelling Go., (1913) 82 N.J. Eq. 507, 89 A. 37, 
citing Bassett v. United States Cast Iron Pipe & foundry Co., (1908) 74 N.J. Eq. 668, 
70 A. 9*9, aff'd on appeal, (1909) 75 N.J. Eq. 939,73 A. 514. 
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form of dividends; if the property sold was unnecessary, the profits 
may be distributed. 

Revaluation of assets . A profit shown on the books by a revalua¬ 
tion of the assets should not be made the basis of a dividend, since 
it is possible that the value will fall. On the other hand, if intangible 
assets such as investment securities depreciate in value on the market, 
there seems to be no authority for requiring the corporation to 
write down the value of its assets before determining the amount 
of its surplus. 

Sale of securities at a premium . Dividends should not be paid 
from this source, even where permitted by law, unless the stock¬ 
holders and bondholders knew before they paid for their securities 
that a part of their money would be used for dividends. 

Amounts credited to paid-in surplus upon the sale of no-par stock . 
A surplus from this source would be treated exactly like a surplus 
from the sale of securities at a premium. 

Conversion of unnecessary reserves . Surplus created from this 
source may be distributed in the form of dividends, but it would be 
advisable for the directors to inform the stockholders of the change 
in the reserves and to leave the amount in the surplus for some 
time before using it for dividends, in order not to subject themselves 
to the suspicion of manipulation. 

Secret reserves. The statements made in regard to the conversion 
of unnecessary reserves would apply to secret reserves. 

Donated surplus . Surplus from this source should not be used 
for dividends without a full explanation that the dividend is being 
declared from this source. 

Surplus from constituents of a consolidation . The sources of sur¬ 
plus received from constituents should be analyzed and the rules 
given above applied. 

Setting up accounts to show surplus available for dividends. The 
reason for setting up a surplus account is to show the increase in the 
assets of the corporation over capital stock plus liabilities. Since such 
increases may arise from revaluations of physical property, market 
appreciation of securities held as investments, fictitious assets such as 
bond discount, organization expenses, and the like, profits received 
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in the regular course of business, premiums upon the sale of stock, 
donations, and from other sources, the surplus account as such is of 
little value to the directors in determining the amount available for 
dividends, and to the stockholders in determining the value of their 
stock. 

Assuming that reserve accounts have been set up, the surplus ac¬ 
count represents two things: (1) profits arising from the operation of 
the business, which is properly termed “earned surplus profits”; and 

(2) surplus that, arises in other ways, which may be properly termed 
“paid-in” surplus. These “other ways” include: (1) premiums upon 
the sale of stock; (2) a part of the consideration received from the 
sale of 110-par stock, set aside by the directors as “paid-in” surplus: 

(3) amounts received upon the sale of treasury stock: (4) donations 
made by stockholders or others to the corporation; (5) forfeited pay¬ 
ments made upon stock subscribed; (6) increases in the value of 
assets beyond that originally entered when property was received 
for capital stock; (7) reductions in capital stock made through re¬ 
demption at a figure lower than the amount originally received 
for the stock; and (S') additional assessments on par value stock. 
Rarely is paid-in surplus likely to result from this last source, since 
in those states where assessments are permitted, they are generally 
intended for the purpose of paying expenses, conducting the busi¬ 
ness, or paying debts. 

The best accounting practice requires that the surplus account 
be divided into earned surplus and capital surplus or paid-in sur¬ 
plus. The directors can tell at a glance that the earned surplus ac¬ 
count is available for dividends. They can by analysis of the capital 
surplus or paid-in surplus account, determine what part is avail¬ 
able for dividends. Furthermore, the surplus account thus divided is 
especially valuable for purposes of comparing earnings from year 
to year. Dividends distributed would be charged to the earned sur¬ 
plus account; and any distributions traceable to sources that make up 
the capital surplus account would be charged to the capital surplus 
or paid-in surplus account. 

If the corporation wishes its stockholders to obtain from the 
balance sheet an idea of what part of its earned surplus it intends 
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to use for dividend purposes, it may divide its earned surplus 
account into undivided profits and earned surplus. Three surplus 
accounts will then appear on the balance sheet: undivided profits, 
which the directors and stockholders will know is intended for 
dividends; earned surplus, which is available for dividends; and 
capital surplus or paid-in surplus, which is made up of sources not 
immediately available for dividends. 

Arguments in favor of a large surplus. The directors should 
bear in mind that certain advantages accrue from a large surplus 
built up by a conservative dividend policy. These advantages are 
well expressed in the following excerpt from the annual report of 
a large public utility corporation: 

Among the more important advantages to a company of a large sur¬ 
plus represented in the fixed assets are the following: 

1. It strengthens the company's credit, enabling the company to make 
its interest and dividend payments uniform and dependable. 

2. It enables the company on the strength of this credit to obtain its 
capital requirements on the most favorable terms. 

3. It enables the company to ride out commercial and financial dis¬ 
turbances which might otherwise cripple or destroy it. 

4. It enables the company to maintain at all times the highest state of 
efficiency in its operation, which would be impossible for any company 
which is obliged to adjust its more or less inflexible operating expenses to 
the constant and inevitable fluctuations of business. 

5. It is a reservoir, as it were, which, supplied by a fluctuating stream 
of gross revenue, enables the company to maintain even and uniform dis¬ 
bursement for service, maintain a uniform operating organization, and 
that high state of efficiency which can result only from a permanent op¬ 
erating force. 

»^WARl¥ING->- Provisions of various tax laws, designed to prevent evasion 
of taxes by failure to declare a dividend, provide for a very high rate of puni¬ 
tive tax upon excessive surpluses maintained by the corporation. Although 
arguments in favor of a large surplus, as set forth in the foregoing section, are 
sound from the point of view of financial security, great care should be taken 
to avoid conflict with the provisions of tax laws, lest the tax penalty be so 
great as to destroy the economic advantages. In addition, there is the danger 
that if the directors fail to declare dividends and the corporation is compelled 
to pay a tax penalty, the directors may be held liable in a stockholders* deriva¬ 
tive action for the damage caused the corporation. (See also p. 1161.) 

Advantages of stable dividends. Certain definite advantages are 
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gained by maintaining a stable dividend policy. These are: (1) the 
credit of the company improves; (2) the value of the corporation 
stock increases; (3) the securities of the company may become 
eligible as legal investments, that is, investments for trustees and 
financial institutions such as savings banks and insurance companies; 
(4) if the stockholder receives dividends regularly from year to year, 
he will in the aggregate pay less income tax than if he receives a 
large extra dividend in one year and small dividends in other years; 
and (5) the stock, if publicly traded in, will be less subject to violent 
fluctuation based on recurrent dividend rumors. 

CLASSIFICATION OF DIVIDENDS 

Kinds of dividends. Dividends may be classified as “regular” and 
“extra.” A dividend additional to that which the corporation has 
been paying, or which the corporation is required to pay, is an ex¬ 
tra dividend. If an extra dividend is paid continuously, it may lose 
its identity as an extra dividend and become a regular dividend. 
The payment of extra dividends and the labeling of dividends as 
regular or extra are purely matters of financial policy to be de¬ 
termined by the directors. 06 Dividends may also be divided into 
“profit dividends” and “liquidation dividends.” 87 Dividends paid by 
a going concern out of the profits of the business and not as a 
step toward liquidation or dissolution are profit dividends. In this 
chapter we arc concerned only with profit dividends. Liquidation 
dividends are a distribution of the property among the stockholders, 
with a view to an entire or partial suspension of operations. 68 

Dividends may also be classified according to the manner of pay¬ 
ment, as will be indicated in the following paragraphs. 

Medium in which dividends may be paid. The board of directors 
may declare dividends payable in cash, property, scrip, bonds, stock, 
or in cash or stock at the option of the stockholder. The determina- 

66 St. Louis Southwestern Ry. v. Meyer, (1954) 364 Mo. 1057, 272 S.W.(2d) 249. 

67 Byerly v. Carney. (1942) (Tex. Civ. App.) 161 S.W.(2d) 1105. 

68 The rule that capital may not be impaired by payment of dividends out of capital 
assets does not apply to distribution in liquidation or dissolution. See Wouk v. Merin, 
(*953) A PP‘ Div. 5*2, 128 N.Y.S.(2d) 727; Hay v. Hay. (1951) 138 Wash. Dec. 485. 
* 3 ° P.(ad) 791. 
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tion of the medium to be used lies within the discretion of the di¬ 
rectors. The amount of cash the corporation has on hand and in the 
banks is no indication of the corporation’s ability to declare and 
pay a dividend, although it may have a decided influence on the 
medium in which a dividend is paid. 

Cash dividends—borrowing to pay dividends. If a corporation 
has a surplus and no ready funds to pay a cash dividend, it may 
borrow a sum not exceeding the amount of the corporate surplus 
for the purpose of paying a dividend.™ The fact that borrowed 
money is to be used for the payment of dividends does not render 
the declaration and payment illegal, where it appears that the cor¬ 
poration had used surplus profits equal to the amount of the divi¬ 
dend paid, for the purpose of improving the corporate property. 70 
If the profits have been invested in corporate property and there¬ 
fore money must be borrowed to pay dividends, it may be consid¬ 
ered that money was borrowed for the purpose of carrying on the 
corporate business, and the payment of the dividend with the bor¬ 
rowed money is not illegal. 71 

In deciding upon a cash dividend, these questions must be an¬ 
swered: (i) Does the cash position of the company justify a cash 
distribution at the present time? (2) What is the general economic 
condition of the country and the trade prospects in the particular 
industry? For example, if the corporation is expanding rapidly and 
a high price would have to be paid if the corporation were to borrow 
money for expansion purposes, it would be inadvisable to distribute 
its cash in the form of a dividend. 

Dividends payable in property. The surplus of a corporation is 
not represented by any particular asset, but is a mathematical propo¬ 
sition, namely the excess of assets over liabilities and capital. There¬ 
fore any asset, or any part of any asset, capable of being apportioned, 
may be paid out as dividends. Thus, if a corporation which has a 
surplus holds stock in another corporation, or real property not 
necessary for corporate purposes, that stock or real property is legally 

00 Alabama Consolidated Coal & Iron Co. v. Baltimore Trust Co., (1912) 197 F. 347; 
Oshrin v. Celanese Corp., (1942) 37 N.Y.S.(2d) 593; Cox. v. Leahy, supra (Note 23); West 
v. Hotel Pennsylvania, (1942) 148 Pa. Super. 373, 25 A.(2d) 593. 

70 Excelsior Water Sc Mining Co. v. Pierce, supra (Note 58). 

71 Gilbert Paper Co. v. Prankard, (1923) 204 App. Div. 83, 198 N.Y. Supp. 25. 
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distributable to the extent of the surplus just as if it were cash. 72 
Such a dividend is properly called a property dividend. 

A company does not warrant the title to property which it dis¬ 
tributes as a property dividend, 73 and may not compel a stockholder 
to take the property distributable to him as a dividend. 74 For ex¬ 
ample, if the corporation were distributing stock of another corpora¬ 
tion to its shareholders, the latter might not wish to have imposed 
upon them the liability as stockholders of the corporation whose 
stock is being distributed. If a stockholder should refuse to take 
the property dividend, the corporation may retain it in trust for him, 
sell it for his benefit, or handle it in some other way sanctioned by 
law. 7r ‘ The stockholder does not have the option to receive an equiva¬ 
lent amount of cash in lieu of a property dividend. 76 

Scrip dividends. A “scrip dividend” is a distribution of surplus 
to the stockholders in the form of notes or promises to pay the 
amount of the dividend at a certain time. This form of dividend 
may be legally paid. 77 The notes are called “dividend certificates” 
or “scrip,” and usually bear interest at a fixed rate from the date of 
the note. 

In order for the notes to be valid, the corporation must have actual 
earnings out of which to pay the dividend 78 and the notes must be 
issued pursuant to a resolution passed at a validly constituted meet¬ 
ing of the directors. 79 

A scrip dividend is advisable generally under the following cir¬ 
cumstances: (1) when the corporation has a surplus but not suf¬ 
ficient cash with which to pay a dividend, and the directors do not 
wish to borrow for the purpose of obtaining cash but do desire to 
have present stockholders participate in the earnings of the cor- 

72 Liebman v. Auto Strop Co., (1926) 241 N.Y. 427, 150 N.E. 505. 

73 Olsen v. Homestead Land and Improvement Co., (1894) 87 Tex. 368, 28 S.W. 944. 

74 State v. B. & O. R.R., (1847) 6 Gill (Md.) 363. See also Strout v. Cross, Austin Sc 
Ireland Lumber Co., (1940) 283 N.Y. 890, 28 N.E.(ad) 890, citing Williams v. Western 
Union Tel. Co., (1883) 93 N.Y. 162. 

75 Williams v. Western Union Tel. Co., supra (Note 74). 

70 State v. B. Sc O. R.R., supra (Note 74). 

77 Bankers' Trust Co. v. R. E. Dietz C.o., (1913) 157 App. Div. 594, 142 N.Y. Supp. 
847. See also Hupp Motor Car Corp. v. Guaranty Trust Co., (1939) 171 N.Y. Misc. si, 
11 N.Y.S.(2d) 855, in which it was held that, an offer of means whereby holders of scrip 
may convert their scrip into cash may be revoked by the corporation at any time. 

78 Stagal Oil Co. v. Bartholomew, (1940) (Tex. Civ. App.) 144 S.W.(ad) 101s. 

79 Meyers v. El Tejon Oil 8c Refining Co., (1946) (Cal. App.) 169 P.(sd) 60. 
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poration; (2) when the corporation has a surplus and cash but wishes 
to reserve the cash for corporate purposes; (3) when the corporation 
wishes to distribute the profits earned upon the stock, in order to 
avoid any future dispute as to the right thereto between present 
shareholders and their successors in interest, such as life tenants 
and remaindermen. 

Bond dividends. The payment of a dividend in the form of 
bonds is unusual, but in the absence of statutory provisions to the 
contrary, a corporation has the right to distribute its surplus in 
the form of bonds, and may even secure the bonds by a mortgage 
upon its property. 80 The objection to issuing bonds as a dividend 
is that the corporation thus binds itself to pay interest on the amount 
of bonds so distributed, whether or not sufficient earnings are made 
to pay the interest, and furthermore, to pay the principal of the 
bond at maturity, whether or not the financial position of the cor¬ 
poration warrants payment of such principal. 

Stock dividends . 81 In the absence of a provision in the constitu¬ 
tion, statute, charter, or by-law to the contrary, the surplus of a 
corporation may be distributed through the issuance of shares of 
stock equivalent to the amount of the surplus, to the shareholders 
entitled to the dividend, pro rata according to their stock holdings. 82 
A stock dividend need not be paid in shares of the same class of 
stock as that on which the dividend is paid. 83 The payment of a stock 
dividend is in the discretion of the directors, 84 and the consent of 
the stockholders is not necessary. However, if the corporation must 
increase its capital stock in order to have shares available for dis¬ 
tribution of the stock dividend, the consent of the stockholders 
is necessary. If the statute or charter requires that the dividend shall 
be paid in cash, the corporation cannot declare a stock dividend 

so Wood v. Lary, (1888) 47 Hun. (N.Y.) 550. 

81 For a discussion of stock dividends, their advantages and disadvantages, the me¬ 
chanics of declaring and paying stock dividends, the related tax problems, etc., see 
Prentice-Hall Corporation. 

82 Surplus must exist before a corporation may declare a stock dividend. Gearhart v. 
Lee-Clay Products Co., (1941) 287 Ky. 316, 152 S.W.(2d) 1003. 

Distribution of additional stock without capitalization of surplus is not a stock 
dividend but a "split-up." In re Muller's Estate, (1956) 158 N.Y.S.(2d) 417. 

83 Commissioner of Corporations and Taxation v. Morgan, (1940) 306 Mass. 305, 28 
N.E.338. 

84 Williams v. Western Union Tel. Co., supra (Note 74). 
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and compel the stockholders to accept stock instead of cash. 85 Also, 
it has been held that a court of equity may interfere to compel the 
payment of a cash dividend if the purpose of the stock dividend 
is to keep the profits of the business within the control of those 
dominating the affairs of the corporation. 86 

The corporation may not distribute a stock dividend to a par¬ 
ticular class of stockholders if the effect of such action would be 
to deprive stockholders of another class of their rights. For example, 
suppose Corporation A has $100,000 of 5 per cent preferred stock 
and $100,000 of common stock, the only difference between the two 
classes being that the preferred stock has a preference as to dividends. 
The corporation proposes to capitalize its surplus of $50,000 and to 
declare a stock dividend on the common stock alone. It is not per¬ 
mitted to do so, for the issuance of a stock dividend to the common 
stockholders to the exclusion of the preferred stockholders would 
constitute an impairment of the rights of the preferred stockholders. 
They would be entitled to equitable relief if the stock had not yet 
been delivered, or to damages for breach of contract if the stock had 
been already delivered. 87 

The usual statutory provision requiring that stock be paid for 
in cash, property, or services is not violated by the issuance of a 
stock dividend. The declaration of a stock dividend upon par value 
stock involves the capitalization of surplus to the extent of the total 
par value of the shares distributed, and the capital thus created con¬ 
stitutes payment for the additional shares issued as a result of the 
stock dividend. 88 

Hardin County v. Louisville & Nashville R.R., (1891) 92 Ky. 412, 17 S.W. 860. 

so Keough v. St. Paul Milk Co., (1939) 205 Minn. 96, 285 N.W. 809. 

8 7 Riverside & Dan River Cotton Mills v. Thomas Branch Sc Co., (1927) 147 Va. 509, 
137 S.E. 620. See Niles v. Ludlow Valve Mfg. Co., (1913) 202 Fed. 141, in which it was 
held that where the certificate of incorporation provides that the preferred stock should 
“receive interest or dividends of 8% per annum and be preferred as to capital as well 
as to dividends,” a stock dividend to the common stockholders alone was valid. See 
also Tennant v. Epstein, (1934) 35G 111 . 26, 189 N.E. 864. 

88 Young v. Bradford County Tel. Co., (1941) 341 Pa. 394, 19 A.(2d) 134. In Tennes¬ 
see, however, the court held that an application to amend the charter not only to en¬ 
able the corporation to increase its corporate stock but to grant it the right to pay for 
the increased stock in surplus and undivided profits, consisting of both tangible and 
intangible assets, was illegal and void, because the legislature had not granted it either 
the right or the power to pay for its stock in this way. United Hosiery Mills Corp. v. 
Stevens, (1921) 146 Tenn. 531, 243 S.W. 656. In this case the procedure followed in 
amending the charter was also questioned. 
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Before a corporation declares a stock dividend, directors should 
be reasonably certain that the prospects for future earnings are 
sufficiently favorable to warrant the expectation that the corpora¬ 
tion will earn a fair rate of dividends on the increased amout of 
stock that will be outstanding after the dividend has been dis¬ 
tributed. 

Examples of uses of stock dividends. The declaration of a stock 
dividend may be advisable as a step in the readjustment of the 
capitalization. For example, the corporation may be earning at 
the rate of 40 per cent on its outstanding stock. In order to reduce 
the apparent rate of earnings, it rnay split its stock or declare a stock 
dividend. Unless the corporation lias been accumulating its surplus 
for a number of years, it will have to write into the asset side of its 
accounts some item such as goodwill, in order to build up a suffi¬ 
ciently large surplus to justify the declaration of the too per cent 
or 200 per cent stock dividend that will be needed. 

A stock dividend may be necessary to protect the interests of old 
stockholders when a company is about to sell a new issue of stock. 
For example, if, at the time a corporation is in need of additional 
capital, the book value of each share of stock having a par value 
of $100 is considerably more than par, the corporation must sell the 
new stock at more than par in order to protect the interests of the 
existing stockholders, unless the stockholders take all of the new 
stock in the proportion in which they own the outstanding stock. 
The corporation knows that it will be extremely difficult to get new 
investors to pay more than par for the stock. To overcome this 
difficulty, the corporation will declare a stock dividend before the 
new stock is offered to outsiders, and it will thus preserve the sole 
ownership of the surplus for the old stockholders. 

Effect of a stock dividend, in general. The effect of a stock 
dividend is: (1) the transfer to the capital account of surplus and 
undivided profits to the extent of the stock dividend; (2) an increase 
in the number of ownership units into which the property of the 
corporation is divided; (3) no change whatever in the property of 
the corporation. 89 It has even been held that a statutory prohibition 

*0 Powell v. Maryland T rust Co., (1942) 125 F.(2d) 260, citing Gibbons v. Mahon, 
(1890) 136 U.S. 549, 10 S. Ct. 1057; First Nat’l Bank v. Hill, (1941) 241 Ala. 606, 4 
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against, the declaration of dividends in “cash or property” out of 
unrealized assets does not apply to a stock dividend, because it does 
not decrease the company’s capital assets. 00 

So far as the stockholder is concerned, a stock dividend does not 
result in income to him. Thus it has been held that a stock dividend 
is not “dividends or other income’' within the terms of an agree¬ 
ment of pledge providing that “all dividends or other income” shall 
continue to be paid to the pledgor. 01 The Supreme Court of the 
United States has held that a stock dividend is not income to the 
recipient for federal income tax purposes, 02 and the rule thus laid 
down is now contained in the Internal Revenue Code itself. A 
stock dividend becomes the property of the stockholder from the 
date of its declaration, and not from the date of its payment. 03 

Transfers from surplus to capital upon payment of stock divi¬ 
dends. An ordinary stock dividend implies a transfer of earned 
surplus to capital account, whether the latter is designated as capital 
stock or capital surplus. The directors should determine: first, the 
total amount to be transferred from earned surplus to the capital 
account; second, the number of shares to be issued in connection 
with the transfer. Upon payment of a stock dividend, the corporation 
should transfer the earned surplus in an amount equal to the fair 
value of the additional shares issued. 04 Generally, the statutes, 
charter, or by laws set minimum legal requirements with respect to 
the per share amount to be capitalized. Ordinarily, the required 
amount is a sum sufficient to make the shares “fully paid.” This 
sum is the par value on the par value stock and is the stated value 

So.(2d) 170; Hums v. Hines, (1939) 298 111 . App. 5O3. 19 N.E.(2d) 383: Commissioner of 
Corporations and Taxation v. Morgan, supra (Note 83); City Bank Fanners Trust Co. 
v. Ernst, (1931) 263 N.Y. 342, 189 N.E. 241. 

Berks Broadcasting Co. v. Craumer, supra (Note 29). 

In the absence of a prohibitive provision, corporate charters may permit a stock 
dividend to be paid out on the basis of the unrealized appreciation of the capital paid 
in at the time when the corporation was chartered. 

91 Baumann v. Stetten, (1931) 257 N.Y. 480, 178 N.E. 764. 

92 Eisner v. Macomber, (1920) 252 ICS. 189, 40 S. Ct. 189. See also Prentice-Hall 
Federal Taxes. 

93 Matter of Booth, (1931) 139 N.Y. Misc. 253, 248 N.Y. Supp. 264. 

94 Accounthig Research Bulletin, No. 43 (1953). 

It has also been held that capitalization of earned surplus is unnecessary if the 
number of additional shares issued as a stock dividend is so large that it may reasonably 
be expected to reduce the .shares’ market value, or if the stock dividend is actually a 
stock-split. (See Note 82 .) 
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on no-par stock with stated value. In no-par stock without stated 
value, the amount to be capitalized is left to the discretion of the 
directors. 

While the legal requirements set forth the minimum capitaliza¬ 
tion figure, the directors may actually capitalize a larger amount 
than is required. If, therefore, the per share amount capitalized 
exceeds the par or stated value, only the par or stated value should 
be credited to the capital stock account; the excess should be credited 
to the capital surplus account. In the case of no-par stock without 
stated value, it may even be desirable to credit at least part of the 
amount capitalized to the capital surplus account instead of credit¬ 
ing the whole amount to the capital stock account. 

Example: A corporation has capital of $450,000 ($375,000 capital 
stock and $75,000 capital surplus), with 7,500 shares of no-par value 
common stock outstanding. It has an earned surplus of $400,000. The 
directors decide to capitalize $300,000 of the earned surplus. The 
total capital value per share is $60 ($450,000 — 7,500). The directors 
would be able to distribute 5,000 shares as a stock dividend ($300,000 
-7- 60). However, the average market price of the stock over the 
period during which the income to be capitalized by the stock divi¬ 
dend was earned was, let us say, $80. To maintain a reasonable re¬ 
lationship to this fair market value, the corporation declares a stock 
dividend of 3,750 shares ($300,000 — 80). After distribution of the 
stock dividend, the corporation has a capital of $750,000, with 11,250 
shares of no-par value common stock outstanding; the capital value 
on the books is $66.66 plus per share. 

Notice to the stockholders of a stock dividend. When a cor¬ 
poration issues a stock dividend it should tell the stockholder: 

1. The amount of earned surplus capitalized per share. 

2. The aggregate amount of earned surplus capitalized. 

3. The capital account or accounts to which the aggregate amount 
has been charged and credited. 

4. The percentage by which the stockholder’s interest in the cor¬ 
poration before issuance of the stock dividend will be reduced if 
he should sell his dividend shares. 
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Stock split-ups* Corporations may distribute additional shares 
of stock and leave the surplus account intact. Such a distribution 
is a split-up of the stock, and not a stock dividend. The term “stock 
dividend” is properly used only when there is a capitalization of 
earned surplus. 

The effect of a stock distribution without a reduction of the sur¬ 
plus account, is to reduce the pro rata interest of each no-par share¬ 
holder in the corporation. These further results are obtained: (1) 
the market price of each share of stock is reduced; (2) the corporation 
may increase its distribution of dividends without increasing the 
rate of dividends or declaring “extras”; (3) by reducing the market 
price of its stock, wider distribution is obtained; (4) the corporation 
avoids the antagonism that prosperous corporations with high-priced 
stocks provoke; (5) having split the stock without affecting the sur¬ 
plus account, the corporation may distribute its surplus in the form 
of a cash dividend on the increased number of shares outstanding. 

The same result may be obtained by corporations having par 
value stock by changing such stock to no-par value stock and giving 
in exchange for each share of par value stock a certain number 
of shares of no-par value. An alternative is to reduce the par value 
of each share of stock and give the holder of an original share an 
increased number of shares with lower par value per share, the 
ratio of the exchange depending upon the rate of decrease. Fre¬ 
quently a corporation will split its shares and, in addition, declare 
a stock dividend. In the split-up, no transfer is made from the sur¬ 
plus account to the capital account, but in the distribution of the 
stock dividend, the surplus is reduced by the amount of the stock 
dividend. 

Dividends payable in cash or in stock* A dividend payable in 
cash or in stock may be declared. The stockholder is given a cer¬ 
tain number of days within which to notify the corporation that he 
chooses to apply his dividend to the purchase of additional stock. 
In some cases, provision is made for all dividends to be paid in cash 
unless notice to the contrary is received; in others, all dividends are 
applied to the purchase of shares unless notice is received by the 
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corporation that the stockholder elects to receive his dividend in 
cash. 

This type of optional dividend differs from a stock dividend”* 
in the following respect: In the case of a stock dividend, the stock¬ 
holder may refuse to accept the shares of stock offered as a divi¬ 
dend, but he cannot demand cash in lieu of such shares; in the 
case of the dividend payable in cash or in stock, the stockholder 
may take cash or he may apply his dividend to the purchase of 
additional shares of stock. 90 


RIGHTS AND LIABILITIES RELATING 
TO DIVIDENDS 

Right to dividends as between stock holders of the same class. 
All the stockholders of a class of stock upon which a dividend has 
been declared must be given their pro rata share of the dividend 
according to their stockholdings, without discrimination, and re¬ 
gardless of the time when the stock was acquired. 97 Such discrimina¬ 
tion as declaring the dividend payable only to certain stockholders 
of the class and not to others, 98 offering some of the shareholders 
payment in one medium and other stockholders payment in some 
other form, 99 or giving certain stockholders of the class larger divi¬ 
dends than others, is not permissible. 100 However if all the stock¬ 
holders entitled to participate in a dividend authorize, ratify, or 
acquiesce in a distribution of the surplus among themselves on other 
than a pro rata and equal basis, the dividend may be distributed 
on the basis agreed upon. 101 Corporate stock held in the treasury 
is not entitled to a dividend. 102 

95 A dividend payable in cash or slock is not a stock dividend. Kellogg v. Kellogg, 
(1938) 166 N.Y. Misc. 791, 4 N.Y.S.(2d) 219, afTd, memo dec., 254 N.Y. App. I)iv. 812, 
5 N.Y.S.(2d) 506, 507, 509. 

96 Where the directors declared a dividend payable in stock or cash, and the stock¬ 
holders accepted notes in payment of the dividend to avoid federal tax on corpora¬ 
tion’s surplus, it was held that one of the stockholders could not thereafter demand 
stock instead of cash. Coon v. Schlimme Dairy Co., (1940) 294 Mich. 51, 292 N.W. 560. 

97 Jones v. Terre Haute, etc. R.R., (1874) 57 N.Y. 196. 

98 Stout v. Oates, (1950) 217 Ark. 938, 234 S.W.(2d) 506. 

99 State v. B. & O. R.R., supra (Note 74). 

100 Hale v. Republican River Bridge Co., (1871) 8 Kan. 312. 

101 Cleveland Shopping News Co. v. Routzahn, (1937) 89 F.(2d) 902, afFg 13 F. Supp. 
362; Brown v. Luce Mfg. Co., (1936) 231 Mo. App. 259, 96 S.W.(2d) 1098; Breslin v. 
Fries-Breslin Co., (1904) 70 N.J.L. 274, 58 A. 313. 

102 H. J. Hein/ Co. v. Driscoll, (1941) 37 F. Supp. 803. 
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Right to dividends as between different classes of stockholders. 

All shares of stock of a corporation stand on equal footing and par¬ 
ticipate equally in the organization and control of the company. 
They also participate equally in the distribution of corporate funds 
regardless of whether these funds are earnings or assets. Of course, 
there may be a classification of stock, which gives to members of one 
class rights and privileges not enjoyed by other classes. (See classifi¬ 
cations of stock, p. ycjfi.) In order for shares of stock of one class to 
have preferenc e over shares of stock of another class, it is necessary 
that such preferences be stated either in the statute under which the 
corporation is organized, the certificate of incorporation, the by¬ 
laws, or some other form of contract binding on the corporation 
and the holders of such stock. T he preferences, or rights, of one 
class of stock over another are therefore determined by the language 
of the preferential provisions contained in the statute, the certifi¬ 
cate of incorporation, the by-laws, or other contract. Such docu¬ 
ments constitute evidence of the contract between the different 
classes of stockholders, as well as between the corporation and its 
stockholders. 103 

Right of preferred stork to stated dividends. The rule that 
dividends may generally be paid only when there are surplus profits 
or net earnings applies to preferred as well as to common stock. 104 
(See p. 1117.) An express agreement to pay preferential dividends, 
whether or not there arc profits sufficient for the purpose, would be 
beyond the power of the corporation, for a dividend paid when the 
corporation has no earnings is a return of capital. 105 The preferred 
dividend is not a debt that is guaranteed, but the right to a dividend 
from the earnings and income of the corporation. No obligation 
or right to declare the dividend arises until there is a fund from 
which it can properly be paid. 100 It has been held, however, that 

103 Lyman v. Southern Ry., (1938) 149 Va. 274, 141 S.F. 240. See also Wagstaff v. Holly 
Sugar Corp. (1938) 253 App. Div. 616, 3 N.Y.S.(2d) 552, afT'd, memo dec., 279 N.Y. 55, 
17 N.E.(2d)68i. 

104 New York, I,. F. & W. R.R. v. Nickals, (1886) 119 U.S. 296; Hazel Atlas Glass Co. 
v. Van Dyk & Reeves, Inc., (1925) 8 F.(2d) 716, cert, denied 2(59 U.S. 570, 46 S. Ct. 26; 
Funderburkc v. Magnolia Sugar Co-op., Inc., (1942) (La. App.) 8 So.(2d) 374. 

105 Lockhart v. Van Alstyne, (1875) 31 Mich. 76; Castorland Milk 8c Cheese Co. v. 
Shantz, (1919) 179 N.Y. Supp. 131; Painesville, etc. R.R. v. King, (1866) 17 Ohio St. 
535; Guaranty Mortgage Co. v. Flint (1925) 66 Utah 128, 240 P. 175. 

ioe Chaffee v. Rutland R.R., (1822) 55 Vt. no. See also Lich v. United States Rubber 
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preferred dividends may be paid out of current earnings even though 
such payment may impair the common stock capital structure. 107 

The rule that the declaration of a dividend rests in the discre¬ 
tion of the board of directors applies to preferred as well as to com¬ 
mon stock. 108 The fact that the corporation has guaranteed divi¬ 
dends on preferred stock under a statute permitting the guaranty of 
cumulative dividends payable out of net profits, does not make it in¬ 
cumbent upon the directors to declare a dividend out of net profits 
when, in their judgment, the corporation’s business and financial 
condition do not warrant payment of a dividend. Thus, even if the 
profits sufficient to pay a preferential dividend have been earned, 
the directors may decide not to declare a dividend, if, in their honest 
judgment, such a declaration would not be for the best interests 
of the corporation. 109 Nor can the preferred stockholders compel 
the directors to pay a dividend in cash, when the directors have 
declared a stock dividend. 110 

A provision that the preferential dividends shall be dependent 
upon the profit of each particular year does not obligate the direc¬ 
tors to declare dividends. 111 A provision in the articles of incor¬ 
poration “that the preferred stock shall be entitled to dividends 
out of the net profits of the company as determined by the directors” 
does not mean that if there arc net profits they must be distributed 
in any event, without regard to the condition of the company. 112 
A provision in the certificate that, “Out of the surplus profits . . 
the holders of the preferred stock shall be entitled to receive divi¬ 
dends at the rate of 7% per annum, payable quarterly on the first 

Co., supra (Note 22); Hamblock v. Clipper Lawn Mower Co., (1909) 148 Ill. App. 618; 
In rc Fisher’s Estate, (1942) 344 I*a. G07, 2G A.(2d) 192. 

107 Weinberg v. Baltimore Brick Co., (1955) (Del.) 114 A.(2d) 912, afFg (1954) (Del. 
Ch.) 108 A.(2d) 81. The Chancery Court decision is commented upon in Note, "Amend¬ 
ing Corporate Charter by Subsequent Permissive Legislation,’* 55 Colum. L. Rev. 415. 
Also see McDowell, “The Theory of Capital in Virginia: An Historical Comma and a 
Disjunctive Conjunction,** 6 Wash. Sc Lee L. Rev. 35; 62 Harv. L. Rev. 130; 34 Va. L. 
Rev. 860. 

108 Guttman v. Illinois Cent. R.R., (1951) 189 F.(2d) 927, cert. den. 342 U.S. 867, 72 
S. Ct. 107; Morse v. Boston Sc Maine R.R., (1928) 263 Mass. 308, 160 N.E. 894; Bassett 
v. U. S. Cast Iron Pipe and Foundry Co., (1909) 75 N.J. Eq. 539, 73 A. 514. See also 
Wabash Ry. v. Barclay, (1930) 280 U.S. 197, 50 S. Ct. 106. 

109 New York, L. E. & W. R.R. v. Nickals, supra (Note 104). 

no Malone v. Armor Insulating Co.. (1940) 191 Ga. 146, 12 S.E.(ad) 299. 

111 New York, L. E. Sc W. R.R. v. Nickals, supra (Note 104). 

112 Fernland v. Frank Ridlon Co., (1923) 246 Mass. 64, 140 N.E. 421. 
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days of January, April, July, and October in each year . . . before 
any dividends shall be declared or set apart for the common stock,” 
was held not to give preferred stockholders a contractual right to 
receive dividends whenever surplus profits existed. 118 

A certificate, however, may be drawn in such a way as to entitle 
preferred stockholders to the payment of dividends immediately 
out of the first profits made by the corporation. 114 Below are some 
instances where a corporation was compelled to pay dividends in 
years in which there were net profits: 

1. A provision in the certificate of preferred stock and in the 
certificate of incorporation that the holders of preferred stock are 
'‘entitled to dividends, not to exceed 6 per cent, payable semi¬ 
annually, not cumulative, whenever in any year the net earnings, 
after payment of all interest charges, suffice for the payment thereof,” 
gives the preferred stockholders the right to dividends if the earn¬ 
ings of the corporation in each year exceed the expenses, and this 
right does not depend upon a declaration of the dividend by the 
board of directors. 115 

2. Where a by-law provided that preferred stock should carry a 
7 per cent per annum cumulative dividend, payable quarterly, it 
was held that the directors must pay preferred dividends from avail¬ 
able profits, although they consider it wiser to use the corporation’s 
funds and credit for improvements. 116 

3. An agreement that directors should ascertain annual net earn¬ 
ings and “forthwith declare and pay” a dividend on designated stock 
was held to make a declaration of dividends mandatory in years 
when net earnings were available. 137 

Right of preferred stock to participate in surplus or earnings in 
excess of stated preference. The courts are not in accord as to 
the right of preferred stockholders to participate in the surplus 
or earnings of a corporation beyond the amount fixed by their con- 

113 Hassett v. S. F. Iszard Co., (1945) 61 N.Y.S.(2d) 451. 

See Hastings v. Internat'l Paper Co., (1919) 187 App. Div. 404, 175 N.Y.S. 815. 

115 Wood v. Lary, supra (Note 80). 

n« New England Trust Co. v. Penobscot Chemical Fibre Co., (1946) (Me.) 50 A.(sd) 
188. But see Hassett v. S. F. lszard Co., supra (Note 113). 

H 7 Crocker v. Waltham Watch Co., (1944) 315 Mass. 397, 53 N.E.(std) 230. 
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tract. 11 * Some courts have held that, in the absence of provisions 
to the contrary, the preferred stock is ‘‘participating.” 139 This means 
that it is entitled to its fixed percentage of profits before the common 
stock shares in any distribution, and if there are profits left to be 
distributed, the common stock is entitled to the same percentage 
as the preferred has received, following which, if there are any fur¬ 
ther distributions to be made, the preferred and common stock share 
alike. 120 The reasoning on which this principle is based is that the 
preferred stockholders yield nothing in compensation for the benefits 
that they receive, but hold all the rights of the common share¬ 
holders, in addition to their preferential rights. 323 Other courts have 
held that the preferred stock is “nonparticipating” in the absence 
of provision to the contrary; that is, after the prior rights of the 
preferred stockholders have been safeguarded, all the surplus earn¬ 
ings belong to the common stockholders. 122 The basis for this prin¬ 
ciple is the fact that, in receiving the greater security for his preferen¬ 
tial right, the preferred stockholder impliedly agrees to accept such 
rights in lieu of ecjual participation. 123 

The statute, or the terms of the contract under which the pre¬ 
ferred stock is issued, may specifically prescribe the stockholders* 
rights to dividends in excess of the stated preference. 124 Thus, if 
the contract provides that the preferred stockholders are to receive 
a dividend “up to, but not exceeding” the specified percentage, be¬ 
fore any dividends are paid on the common stock, the holders of the 
common stock are entitled to all dividends above the fixed per¬ 
centage. 125 Similarly, if the certificate of stock states that the pre¬ 
ferred stockholders are entitled to noncumulative dividends at a 
specified rate and to “no other or further share of the profits,” all 

lis Sec 22 Minn. L. Rev. 676; 12 Si. John’s L. Rev. 108. 

u»See United States v. Liberty Baking Corp., (1938) 25 F. Supp. 203. For a discussion 
of the various types of participating stock, see A. A. Berle, Jr., “Participating Preferred 
Stock/* 26 Colum. L. Rev. 303. 

120 Englander v. Osborne, (1918) 261 Pa. 36(1, 104 A. 614. 

1^1 Stone v. United States Envelope Co., (1920) 119 Me. 394, 111 A. 536. 

122 Johnson v. Johnson & Briggs, (1924) 138 Va. 487. 122 S.E. 100; see also Whitney v. 
Puro Filter Corp., (1933) 63 F.(2d) 811; James F. Powers Foundry Co. v. Miller, (1934) 
166 Md. 590, 171 A. 842; In re Fisher s Estate, supra (Note 106). 

123 Stone v. United States Envelope Co., supra (Note 121). 

124 Harr v. Pioneer Mechanical Corp., (1933) 65 F.(2d) 332. 

125 Scott v. B. & O. R.R. (1901) 93 Md. 475, 4g A. 327. 
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dividends derived from the profits in excess of the preferred percent¬ 
age belong to the common stockholders. 12 ® If the statute provides 
that the company shall be bound to pay such dividends as may be ex¬ 
pressed in the certificate, but not to exceed 5 per cent per annum, 
before any dividend shall be set aside or paid on the common stock, 
no more than 5 per cent may be paid on the preferred stock before 
a dividend is paid on the common stock, but after dividends are 
paid on the common stock, the preferred stock may participate in 
dividends to any amount. 127 Where the preferred stock is entitled 
to 6 per cent annual dividends “before any dividend shall be set 
aside or paid on the common stock,’’ and the stock is cumulative, 
upon the declaration of a dividend of 54 per cent upon the preferred 
stock, upon which no dividend had been paid for nine years, and 
a like amount upon the common stock, it was held that a preferred 
stockholder could restrain payment of the dividend to common 
stockholders. The court’s decision was based on the theory that 
common stock was not entitled in any year to more than 6 per cent 
unless it shared the excess equally with the preferred stockholders, 
since each new year marks the beginning of a new dividend-paying 
period. 128 

Cumulative and noncumulative preferred stock. Dividends upon 
preferred stock may be either cumulative or noncumulative. If the 
contract with the preferred stockholders does not specify whether 
dividends shall be cumulative or noncumulative, but entitles the 
preferred stockholders to a certain annual dividend, without making 
the dividends payable in each year dependent upon the profits of 
that year, the dividends on the preferred stock are cumulative. 120 

If the preferred stock is cumulative, either expressly or impliedly, 
the effect will be that if the specified rate upon preferred stock is 
not paid in one year, there will be an arrearage which must be 

i2fl Tennant v. Epstein, supra (Note 87); Equitable Life Assurance Soc’y v. Union 
Pac. R.R., supra (Note 39). 

J 27 star Publishing Co. v. Ball, (1922) 192 Ind. 158, 134 N.E. 285. 

128 Englander v. Osborne, supra (Note 120). 

529 Bank of America Nat’l Trust & Savings Ass'n v. West End C. Co., (1940) 37 Cal. 
App. (2d) 685, 100 P.(ad) 318; Lockwood v. General Abrasive Co., (1924) 210 App. Div. 
141, 205 N.Y.S. 511; Levin v. Pittsburgh United Corp. supra (Note 16). 
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made upon subsequent years before any dividends may be declared 
on the common stock. 180 

If the preferred stock is noncumulative and dividends have not 
been declared upon the stock, the dividends omitted in any year 
do not accumulate and need not be made up, even if they were 
earned for the year in which the dividend had been omitted. This 
is the rule established by a decision of the Supreme Court of the 
United States. 181 Prior to this case, it had been held that noncumu¬ 
lative preferred dividends, when earned, accrued to the holders of 
preferred stock whether or not such dividends had been declared. 182 
However, the contract under which noncumulative preferred stock 
is issued may be so worded that the discretion of the directors in the 
declaration of dividends is controlled, and the interest of holders 
of noncumulative preferred stock in dividends earned may be pro¬ 
tected. 133 

Right of holders of part-paid stock to dividends. A mere sub¬ 
scriber to stock who has not paid for the stock in full is not entitled 
to participate equally with the shareholders whose stock is fully paid, 
in the absence of some provision in the charter, by-laws, or con¬ 
tract under which the subscription to stock is made. 134 However, 
where shares have been issued for stock that has been partly paid, 
the shares stand equally, irrespective of the fact that a larger amount 
has been paid upon some of them than upon others. The dividends 

130 See Keller v. Wilson & Co., (193O) 21 Del. Ch. 391, 190 A. 115, holding that a 
corporation could not, by amending its certificate of incorporation, take away the right 
of preferred stockholders to payment of accrued dividends, where the statute at the time 
of issuance of the stock did not permit cancellation of accrued dividends. See however, 
Harr. v. Pioneer Mechanical Corp., supra (Note 124). 

131 Wabash Ry. v. Barclay, (1930) 280 U.S. 197, 50 S. Ct. 106; Joslin v. Boston & 
Maine R.R., (1931) 274 Mass. 551, 175 N.E. 156. In both these cases the annual earn¬ 
ings were invested in capital improvements. In a similar case, except that the annual 
earnings were not invested in capital improvements, the court held that the director* 
might declare and pay dividends in subsequent years. Collins v. Portland Elec. Power 
Co., (1926) 12 F.(*d) 671. See also Guttman v. Illinois Central Ry., supra (Note 108). 

132 Collins v. Portland Elec. Power Co., supra (Note 131); Morse v. Boston & Maine 
R.R., supra (Note 108); Day v. U.S. Cast Iron Pipe & Foundry Co., (1924) 25 N.J. Eq. 
389, 123 A. 546, aff’d, 96 N.J. Eq. 736, 126 A. 302. 

133 For a discussion of noncumulative preferred stock contracts in which the declara¬ 
tion of dividends is discretionary with the directors, and those in whiedi the discretion 
is limited either as to time, amount, or both, see Stevens, “Rights of Non-Cumulative 
Preferred Stockholders,'* 34 Colum. L. Rev. 1439. 

134 Baltimore City Passenger Ry. v. Hambleton, (1893) 77 Md. 341, 26 A. 279; Schwartz 
v. Manufacturer*' Cas. Ins. Co., (1939) 335 Pa. 130, 6 A.(*d) 299. 
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must be divided among the shareholders in proportion to the 
nominal amounts of their shares, and not in proportion to the 
amounts respectively paid up on the shares. 135 

A corporation that has a surplus has the power, as between it¬ 
self and its stockholders, to agree that a dividend declared from 
such surplus shall be applied to the payment of subscriptions. A 
corporation that agrees to treat stock as fully paid in considera¬ 
tion of the surrender by the stockholders of accumulated profits, 
cannot later disturb the arrangement in its own behalf or in behalf 
of subsequent creditors with notice. 136 

Corporations selling stock on the installment plan have made 
various arrangements for the payment of dividends and the charging 
of interest. Under a plan used by the American Telephone & Tele¬ 
graph Co., the applicant’s account was charged with the cost of the 
stock at the price at which the application for stock was accepted 
and credited with installment payments made by the applicant; at 
the time of final payment, it was credited with dividends to which 
the shares were entitled. Interest was charged to the applicant’s ac¬ 
count at the time of final payment at the rate of fi per cent per 
annum, monthly installment payments made on or before the fifth 
of the month being treated as paid on the first day of the month, and 
those paid after the fifth of the month being treated as paid on the 
first day of the following month. The Associated Gas & Electric Co., 
which sold its stock on a monthly payment plan, allowed interest on 
each monthly payment at the rate of 6 per cent per annum from the 
first day of the month on payments received before the fifth of the 
month; otherwise interest was allowed from the first day of the 
month following, and an adjustment of the accrued dividend was 
made in connection with the final payment. 

Another corporation that sold stock to employees on the install¬ 
ment plan issued the stock to the employees as fully paid under 
an arrangement by which a bank paid the purchase price. The 
employees executed notes for the unpaid portion beyond the initial 
installment. All of the stock was kept in pledge until the notes 

i 35 Gellerman v. Atlas Foundry, etc. Co., (lQofi) 45 Wash. 114, 87 P. 1059. But see 
Richardson v. Vermont, etc. R.R., (1872) 44 Vt. 613, 621. 

186 Kenton Furnace R.R. 8c Mfg. Co. v. McAlpin, (1880) 5 Fed. 737. 
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were paid off. The notes of the employees were guaranteed by officers 
of the corporation, who turned over to the bank securities which 
they themselves owned. All the dividends were paid to the bank in 
behalf of the stockholders and were applied against the unpaid 
purchase notes. Interest was charged on the notes at the rate of 
6 per cent, which was less than the rate of dividend paid on the 
stock. In this way, the stockholder obtained full advantage of the 
dividend and was obligated to pay legal interest on the unpaid 
portion of the purchase price. 

Right of stockholders of record to dividends. Dividends must be 
paid to the person in whose name the stock was registered on the 
corporate books at the date of the dividend declaration, l:n or at the 
record date if one has been fixed. 138 

This rule applies even where the dividend is made payable on 
some later date, 139 and without regard to when the earnings were ac¬ 
cumulated. 140 The corporation need not look beyond its books to 
determine who is entitled to dividends. 141 However, if the corpora¬ 
tion’s books arc erroneous through its own fault, it will be compelled 
to pay the dividend to the rightful owner. 142 Furthermore, in the ab¬ 
sence of a binding statute or by-law, the corporation will not be pro¬ 
tected in the payment of a dividend to a registered holder if it has 
notice of the transfer from the registered holder to another. 143 The 

137 Richter & Co. v. Light, supra (Note 2); Nutter v. Andrews, (1923) 246 Mass. 224, 
142 N.E. ; In re Heller’s Estate, (1952) 14 N.J. Super. 152, 81 A.(2d) 418; Matter of 
Wanzer's Estate, (1942) 177 N.Y. Misc. 929. 32 N.Y.S.ted) 467. 

138 The practice of fixing a record date as a means of determining which holders are 
entitled to receive dividends was primarily designed for the protection of the corpora¬ 
tion. Recently, however, the tendency has been to regard the record date as controlling 
in determining rival claims of dividend ownership as well. 

139 in re Depew’s Estate, (1943) 179 N.Y. Misc. 1074, 41 N.Y.S.(2d) 19; Matter of 
Wolfe’s Estate, (1935) 155 N.Y. Misc. 190, 279 N.Y. Supp. 605, 612; Hill v. Newichawa- 
nick Co., (1876) 8 Hun. (N.Y.) 459, afT’d 71 N.Y. 593. 

140 Hansen v. Bear Film Co., (1945) (Cal. App.) 158 P.(2d) 779; Smith v. Taeckcr, 
(> 933 ) 133 Cal. App. 351, 24 P.(2d) 182. See Munro v. Mullen, (1956) (N.H.) 121 A.(2d) 
312; Rlandin v. United North and South Development Co., (1956) (Del.) i2iA.(2d) 686. 

141 Brisbane v. D. L. & W. R.R., (1883) 94 N.Y. 204. 

142 Ashton v. Zeila Mining Co., (1901) 134 Cal. 408, 66 P. 494; Blooming-Grove Cotton 
Oil Co. v. First Nat'l Bank, (1900) (Tex. Civ. App.) 56 S.W. 552. Where corporation 
paid dividends to the wrong person for ten years by mistake, and on application of 
such person that the stock had been lost, issued new stock to him and paid dividends 
thereon for another ten years, it was held that the real owner was entitled to recover 
such dividends from the corporation. Holly Sugar Co. v. Wilson, (1938) 101 Colo. 511, 
75 P.(2d) 149, criticized in 13 Wash. L. Rev. 334. 

143 Guarantee Co. v. East Rome Town Co., (1895) 96 Ga. 511, *3 S.E. 503; Baar v. 
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corporation in that case will remain liable to the transferee even if 
the latter failed to have the transfer registered. If the proper officers 
of the corporation have knowledge of the transfer, from some source 
other than the corporate books, this may constitute notice to the 
company. 144 But if the corporate officer has obtained the knowledge 
while acting for his individual benefit, and not in behalf of the cor¬ 
poration, the corporation is not chargeable with such knowledge. 14n 
The corporation may pay dividends to a record owner of stock who 
claims to have lost his certificate, and it will not be liable to the 
holder of the lost certificate for the dividends paid to the record 
holder. 146 

Many large corporations appoint an agent, usually a trust com¬ 
pany, to take care of the details involved in the payment of divi¬ 
dends, such appointment being made usually by a resolution of the 
board of directors (see Chapter 27). 

Right to dividends as between purchaser and seller of stock. Be¬ 
fore a dividend is declared, the intangible right to share in the earn¬ 
ings of the corporation is a mere incident to the stock and passes with 
it at a sale. But once the dividend is declared, it constitutes a prop¬ 
erty interest separate from the stock, and on a sale does not pass as an 
incident to it. 147 Thus, in the absence of a provision in the contract 
of sale to the contrary, a purchaser of stock is not entitled to divi¬ 
dends already declared, even though the dividends are not payable 
until a date after the sale has taken place. 148 (For the right to a divi¬ 
dend when it is declared on one date, payable at a later date to 
stockholders of record at an intermediate date, see page 1159.) If, as 


Fidelity & Columbia Trust Co., (194b) 302 Ky. 91, 193 S.W.(ad) ion; Lunt v. Genesee 
Valley Trust Co., (1937) 162 N.Y. Mist. 859, 297 N.Y. Supp. 27. 

144 Guarantee Co. v. East Rome Town Go., supra (Note 143). 

145 Fourth Nat'l Bank v. Manchester Real Estate & Mfg. Co., (1915) 77 N.H. 481, 93 
A. 661. 

146 Turnbull v. Longacre Bank, (1928) 249 N.Y. 159, 163 N.E. 135; Brisbane v. D. L. 
& W. R.R., supra (Note 141). 

147 Ford v. Snook. (1923) 205 App. Div. 194. 199 N.Y. Supp. 630, ail'd, memo dec., 
240 N.Y. 624, 148 N.E. 732, citing Wheeler v. Northwestern Sleigh Co., (1889) 39 F. 347; 
In re Depew’s Estate, supra (Note 139). See also Note 165, infra. 

See also Koppcl v. Middle States Petroleum Corp., (1950) 197 N.Y. Misc. 479, 9O 
N.Y.S.(2d) 38, in which it was held that the right of action to recover wrongfully with¬ 
held undeclared dividends passes as an incident of the stock certificate transfer. 

148 First Nat'l Bank & Trust Co. v. Glenn, (1941) 36 F. Supp. 552; Nutter v. Andrews, 
supra (Note 137); Hopper v. Sage, (1889) 112 N.Y. 530, 20 N.E. 350. 
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a matter of custom or usage on a stock exchange, the rule prevails 
that dividends already declared and not paid pass with the stock, and 
the seller has actual knowledge of this custom, or knowledge that 
may be implied from his awareness of the fact that his agent would 
trade through the exchange, the seller will be bound by the rules. 149 

Any dividend declared subsequent to a sale of stock belongs to 
the purchaser of the stock. 150 Thus, if there is a binding agreement 
to sell stock and a dividend is declared between the time the agree¬ 
ment to sell is made and the delivery of the certificates, the dividend 
belongs in equity to the purchaser and not to the seller. 151 In the ab¬ 
sence of an agreement to the contrary, even though the shares are 
not transferred upon the books of the company before they are 
closed, owing to the neglect of the seller to make prompt delivery 
of the securities, the seller is bound to turn over to the purchaser 
of stock, 352 the dividend received by him from the corporation, or an 
equivalent amount. When a dividend is declared between the day of 
the sale and the day set for payment for the stock, the dividend be¬ 
longs to the purchaser of the shares, in the absence of an agreement 
to the contrary. 153 

If stock is sold at a fixed price ‘‘plus accrued dividends,” the stipu¬ 
lated price per share of the stock is increased by a sum equivalent to 
the dividend rate from the date of the last dividend date to the date 
when the sale takes place. Such a contract imposes on the buyer the 
obligation to pay such dividend rate to the time of the sale, in ad¬ 
dition to the price specified. 154 

If there is a dispute between the transferor and the transferee as 
to who is entitled to the dividends, and the corporation knows of the 


149 Ford v. Snook, supra (Note 147). But see Note 165, infra. 

iBOSautbine v. Stroud, (1925) 5 F.(2d) 809; Brower v. Fenner & Beane, (1939) 837 Ala. 
632, 188 So. 240; Whitney v. Nolan, (1937) 296 Mass. 419, 6 N.E.(2d) 386; Lunt v. 
Genesee Valley Trust Co., supra (Note 143); Hubbard v. George, (1918) 81 W. Va. 538, 
94 S -E- 974 - 

161 Smith v. Taecker, supra (Note 140), reviewed in 22 Calif. L. Rlv. 353; Whitney v. 
Nolan, supra (Note 150); Thompson v. Exchange Bldg., (1928) 157 Tenn. 275, 8 S.W. 
(2d) 489. 

162 Richter & Co. v. Light, supra (Note 2). 

163 La Fountain 8 c Woolson Co. v. Brown, (1917) 91 Vt. 340, 101 A. 36; Hubbard v. 
George, supra (Note 150). 

164 Kennedy Bros. v. Bird, (1934) 287 Mass. 477,192 N.E. 73. 
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dispute, it can impound all dividends until the dispute is settled. 155 

Right to dividends upon pledge of stock. Upon the pledge of 
stock as collateral security for a debt, the pledgee obtains, as an inci¬ 
dent to his special ownership, the right to receive dividends. It is his 
duty to apply such dividends to the debt for which the stock is 
pledged, or to hold them in trust for the pledgor. 150 This is the rule 
as to dividends in the absence of some agreement between the 
pledgee and the pledgor to the effect that the right to collect divi¬ 
dends shall remain with the pledgor. The corporation must pay the 
dividends to the pledgee if the transfer has been registered on the 
corporate books or if the corporation has notice of the pledge; 157 
otherwise it will become liable to the pledgee for any dividends paid 
to the pledgor. 15 * The pledgee obtains no right to dividends de¬ 
clared prior to the pledge. 159 

Closing the transfer hooks for payment of dividends. A corpo¬ 
ration may close its transfer books temporarily for a reasonable time 
prior to the payment of a dividend in order to determine who shall 
receive a dividend. Should the corporation close its books for any 
purpose before a dividend is declared, those who apply for registry 
of their shares at or before the day of the declaration of the divi¬ 
dend are entitled to the dividend. 160 The books remain closed usu¬ 
ally for a stated number of days, that is, for the period between the 
date as of which the dividend is declared and the dividend payment 
date. The result of the closing of the books is that the stockholders 
of record on the date the books are closed are entitled to the divi¬ 
dend. 

On the New York Stock Exchange, transactions in shares are ex- 

165 Perkins v. Benguet Consolidated Mining Co., (1942) 55 Cal. App. (2d) 720, 132 
P.(ad) 70, cert, denied (1943) 319 U.S. 774, 63 S. Ct. 1435. 

iso Head v. Sellers, (1948) 251 Ala. 453, 37 So. (2d) 664; Guarantee Co. v. East Rome 
Town Co., supra (Note 143). 

167 First Nat’l Bank v. Wellborn, (1939) 237 Ala. 183, 186 So. 549; Morrison v. Gulf 
Oil Corp., (1940) 189 Miss. 212, 196 So. 247. 

168 Guarantee Co. v. East Rome Town Co., supra (Note 143). But see Mandel v. 
North Hudson Inv. Co., (1933) 112 N.J. Eq. 144, 164 A. 455, where the opposite con¬ 
clusion was reached. See also Bogardus v. Kentucky State Bank, (1955) (Ky.) 281 S.W. 
(2d) 904, in which it was held that the pledgee of stock can recover a liquidating divi¬ 
dend from the trustee of a dissolved corporation who paid the dividend to pledgor 
without requiring surrender of the stock certificates. 

160 Fairbanks v. Merchants’ Nat'l Bank, (1889) 132 Ill. 120, 22 N.E. 524. 

160 Jones v. Terre Haute, etc. R.R. Co., (1874) 57 N.Y. 196. 
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dividend on the day of the closing of the books for dividends, except 
transactions made specifically for cash. Should the closing of the 
transfer books occur upon a holiday or half-holiday observed by the 
exchange, the rule applies for the preceding business day. 

Declaring dividends without closing transfer hooks. The closing 
of the transfer books, especially by large corporations, involves con¬ 
siderable inconvenience, and corporations therefore prefer to de¬ 
clare dividends to stockholders of record on a certain date, payable 
at a later date, without closing the transfer books. Many of the 
statutes state that, unless otherwise provided by the articles or by¬ 
laws, the board of directors may fix a time, not exceeding a certain 
number of days preceding the date fixed for the payment of any 
dividend, as a record date for the determination of the stockholders 
entitled to receive any dividend, and in such case any shareholders 
of record on the date so fixed shall be entitled to receive such divi¬ 
dend, notwithstanding any transfer of any shares on the books of the 
corporation after any record date fixed by the board. In the absence 
of provision to the contrary, it would seem that the corporation may 
make such an arrangement in its charter, by-laws, or in the resolu¬ 
tion declaring the dividend. To prevent uncertainty and confusion 
in business transactions, to determine definitely the rights and obli¬ 
gations of the corporation to its present and future stockholders, 
and to fix accurately the status of each of them toward the corpora¬ 
tion and toward each other, the resolution declaring the dividend 
should state distinctly that the dividend is payable on a certain day 
to stockholders of record at the close of business on a certain previ¬ 
ous day. 

Where dividends are payable without the closing of the stock 
transfer books, a list of stockholders as of the record date is prepared 
from the stock record and certified. This list governs the distribu¬ 
tion of the dividends. Reference is made to the stock books in case 
any question arises. By fixing the record date as of which stock¬ 
holders are entitled to dividends, the corporation automatically 
fixes the date when the debt created by the declaration of the divi¬ 
dend accrues . 101 The debt exists from the time of the declaration of 


161 Geo. Feick Sc Sons Co. v. Blair, (1928) 26 F.(sd) 540. 
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the dividend, although payment may be postponed for the conven¬ 
ience of the company . 102 

When the dividend is declared on one date, payable at a later 
date to stockholders of record at an intermediate date, the corpora¬ 
tion pays the dividend to the stockholders of record at the intermedi¬ 
ate date fixed in the resolution, rather than at the date of declara¬ 
tion . 103 However, the authorities are in conflict as to who has the 
legal right to the dividend, as between transferor and transferee, 
when title to the stock is transferred between the date of declaration 
and the record date fixed in the resolution . 104 The majority opinion 
is that the right to the dividend accrues at the time the dividend is 
declared. The provision in the declaration that the dividend is pay¬ 
able to stockholders of record at a future date is for the protection of 
the corporation, and does not affect the beneficial ownership of the 
dividend . 105 The corporation may not fix as the record date for de¬ 
termining who shall be entitled to dividends, a date prior to the pas¬ 
sage of the resolution; in the event that the corporation does so, the 
stockholders on record as of the day the resolution is passed will be 
considered entitled to the dividend . 108 

Notice of dividends declared and dividends passed. Although 
notice of the declaration of a dividend is not required to be sent to 
stockholders, it is generally desirable that written or published 
notice be given, in order that stockholders who are contemplating 
the sale of their shares may make the sale with an accurate knowl¬ 
edge of the dividend situation. Directors are not required to notify 
stockholders that a regular dividend will be “passed,” that is, 
omitted. Frequently directors include in the minutes of the meeting 
their reasons for failing to declare a regular dividend, but such a 
record is not required, since the dividend cannot be paid without a 

102 Wheeler v. Northwestern Sleigh Co., (1889) 39 F. 347. 

163 Burroughs v. North Carolina R.R., (1872) 67 N.C. 366. 

l«4 See Graham, "When I)o Dividends Vest?” 27 Geo. L.J. 74 (1938). 

ICR First National Bank 8c Trust Go. v. Glenn, supra, (Note 148) citing 38 Harv. L. 
Rev. 245 and Ford v. Snook, supra (Note 147); In re Wanzer’s Estate, (1942) 177 N.Y. 
Misc. 929, 32 N.Y.S.(2d) 19. But see In re Bashford’s Estate, (1942) 178 N.Y. Misc. 951, 
36 N.Y.S.(sd) 651. This case held that the dividends belong to the stockholders of record 
at the date fixed in the resolution, rather than at the date of declaration; that the New 
York statute as amended in 1930 completely nullified the Ford v. Snook (supra) rule, 
ice Jones v. Terre Haute, etc. R.R., supra (Note 97). 



1160 LEGAL PRINCIPLES GOVERNING DIVIDENDS 

resolution authorizing its declaration. As a matter of good practice, 
corporations that find it advisable to pass a dividend after a regular 
dividend has been established, send notice to their stockholders and 
give the reasons for the passing of the dividend. 

Revocation of dividends, in general. When a dividend is de¬ 
clared, it becomes a debt of the corporation to the individual stock¬ 
holders. 187 On the principle that a debtor cannot rescind his debt 
without the consent of the person to whom he is indebted, a corpora¬ 
tion generally cannot revoke the declaration of a dividend without 
the consent of the stockholders. 188 This rule applies even though the 
declaration provides that the dividend shall be paid in such install¬ 
ments as the directors see fit. 189 If the corporation, by the deposit of 
funds out of which the dividend is to be paid, has become not only a 
debtor but a trustee, the board of directors cannot terminate the 
trust relation by a resolution rescinding its action in declaring the 
dividend and in setting aside the fund established for its payment. 170 
Under the following circumstances, however, a dividend is revocable: 

1. If the directors discover that they have mistakenly declared a 
dividend that impairs the capital of the corporation, they may rescind 
their action. 171 

2. If the declaration of the dividend has not been made public, 
and no fund has been set aside for the payment of the dividend, the 
directors may revoke the dividend. 172 

3. If, after a dividend has been declared and before a fund has 
been created for its payment, the corporation experiences some un¬ 
foreseen loss that makes it inadvisable for the corporation to pay the 
dividend, the directors may rescind it. For example, if, after the 

167 United States v. Southwestern Portland Cement Co., supra (Note 15); Smith v. 
Taecker, supra (Note 140); State v. Nebraska State Rank, (1952) 123 Neb. 289, 242 N.W. 
613; In re Central New Jersey Land & Improvement Co.’s Dissolution, (1933) 113 N.J. 
Eq. 332, 166 A. 705. 

168 Grant v. Ross, (1896) 100 Ky. 44, 37 S.W. 263; McLaran v. Crescent Planing Mill 
Co., (1906) 117 Mo. App. 40, 93 S.W. 819. 

169 Commissioner v. Cohen, (1941) 121 F.(2d) 348. 

iTOStaats v. Biograph Co., (1916) 236 F. 454; Van Dyck v. McQuade, supra (Note 9). 

171 Benas v. Title Guaranty Trust Co., (1924) 216 Mo. App. 53, 267 S.W. 28. 

172 United States v. Southwestern Portland Cement Co., supra (Note 15); Ford v. 
Easthampton Rubber Thread Co., (1893) 158 Mass. 84, 32 N.E. 1036. But see McLaran 
v. Crescent Planing Mill Co., supra (Note 168), declining to follow Ford v. Easthampton 
Rubber Thread Co. 
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declaration of a dividend and before its payment, a fire should occur, 
causing tremendous loss, the directors would be justified in revoking 
the dividend if, in their honest judgment, the earnings intended for 
the distribution in dividends were necessary for the rehabilitation of 
the company. 173 Thus it has been held that directors of a corporation 
which had declared a scrip dividend about the time the First World 
War broke out, were permitted to revoke the dividend, when it ap¬ 
peared that the war had seriously affected the business of the corpo¬ 
ration. 174 

Revocation of stock dividends* In the revocation of a dividend, 
a distinction is made between a cash dividend and a stock dividend. 
If the stock dividend involves an increase of the corporation’s nomi¬ 
nal capital, the directors may revoke the stock dividend at any time 
prior to the actual issuance of the stock. 175 However, if the stock divi¬ 
dend is payable in shares that the corporation has acquired by pur¬ 
chase, the dividend would not be revocable 176 except under the cir¬ 
cumstances indicated in the preceding paragraph, since no increase 
in the corporation’s nominal capital is involved in the distribution. 

Compelling the declaration of dividends. The general rule is 
that, in the absence of an express provision, binding upon creditors, 
that gives the stockholders a lien on the net income and earnings of 
a corporation, stockholders are not entitled, as a matter of right, to 
the distribution of net earnings through dividends. 177 Stockholders 
may compel the declaration of a dividend under the following cir¬ 
cumstances: (i) if the statute 178 or contract under which the stock is 
issued requires the directors to pay dividends to the stockholders in 
each year in which there are sufficient earnings; and (2) if the stock¬ 
holders seeking to compel the declaration of a dividend can show, in 

173 Dock v. Schlichter Jute Cordage Co., (1895) 167 Pa. 570, 31 A. 656. 

174 Staats v. Biograph Co., supra (Note 170). 

17 B Staats v. Biograph Co., supra (Note 170); Terry v. Eagle Lock Co., (1879) 47 Conn. 
141; McLaran v. Crescent Planing Mill Co., supra (Note 168). 

176 Dock v. Schlichter Jute Cordage Co., supra (Note 173). 

177 Harris Trust & Savings Bank v. Chicago Rys. (1932) 56 F.(2d) 942; Kelly v. Gallo¬ 
way, (1937) 156 Ore. 301, 66 P.(2d) 272; Green v. Philadelphia Inquirer Co., (1938) 239 
Pa. 169, 196 A.32. 

178 Amick v. Coble, (1943) 22 N.C. 484, 23 S.E.(2d) 854. The North Carolina Business 
Corporation Act (effective 1957) provides that if a corporation pays less than one-third 
of its net profits for the year in dividends, holders of 20 per cent of the stock of an 
aggrieved class can compel payment [§55~5o(i)]. 
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a court of equity, in which such an action must be brought, 179 that 
the directors have acted fraudulently, oppressively, or unreasonably 
in refusing to declare a dividend when the corporation has a surplus 
distributable among its shareholders without detriment to the busi¬ 
ness. 180 The courts will not interfere, however, with the discretion of 
the directors if the latter have acted in good faith, without fraud, 
without abuse of discretion, and in a manner that is not unjust or 
oppressive to minority stockholders. 181 

The mere fact that there is in existence a large corporate surplus is 
not sufficient to warrant equitable intervention. 182 However, in an 
action to compel the declaration of dividends, the stockholder must 
show, among other things, that there is a present surplus or net profit 
from which dividends may be declared. 183 

The courts will not entertain an action for dissolution simply be¬ 
cause the corporation has failed to pay a dividend. This is not re¬ 
garded as ‘‘oppressive" conduct on the part of the directors. 184 But if 
the directors have, either improperly or negligently, failed to declare 
a dividend, the court, if it has jurisdiction over the corporation but 
not over a majority of the directors, may order a dividend declara¬ 
tion and it may sequester corporate assets for that purpose. 185 


no Rubens v. Marion-Washington Realty Corp., (1945) 116 Ind. App. 55, 29 N.E.(2d) 
907; Knight v. Alamo Mfg. Co., (1910) 90 Mich. 223, 157 N.W. 24; Jones v. Van Heusen 
Charles Co., (1930) 230 App. Div. 694, 246 N.Y.S. 204. 

180 Eshleman v. Keenan, (1937) 22 Del. Ch. 82, 194 A. 40, aff’d (1938) 23 Del. Ch. 234, 
2 A.(2d) 904; W. Q. O’Neall Co. v. O’Neall, (1940) 108 Ind. App. 116, 25 N.E.(2d) 656, 
discussed in 28 Geo. L.J. 1135; Dodge v. Ford Motor Car Co., (1919) 204 Mich. 459, 
170 N.W. 668; Gaines v. Long Mfg. Co., (1951) 234 N.C. 331, 67 S.E.(2d) 350, 355; Blair 
v. Bishop's Restaurants, Inc., (1950) 202 Okla. 648, 217 P.(2d) 161. See a 1 st) Patton v. 
Nicholas, (1955) 154 Tex. 385. 279 S.W.(2d) 848, in which the court proposed the fol¬ 
lowing remedy for a minority stockholder against recalcitrant directors for payment of 
dividends: (1) a mandatory injunction requiring the corporation to pay a substantial 
dividend at the earliest practical date; (2) annual dividends thereafter; (3) the court 
to retain jurisdiction for five years; and (4) if the injunction is violated, the corpora¬ 
tion to be liquidated. 

181 Schnell v. Alston Mfg. Co., (1906) 149 F. 439; NY PA NJ Utilities Co. v. Public 
Serv. Comm it, (1938) 23 F. Supp. 313; Schmitt v. Eagle Roller Mill Co., (1937) 199 
Minn. 382, 272 N.W. 277, discussed in 21 Minn. L. Rev. 849; Laredef Corp. v. Federal 
Seaboard Terra Cotta Corp., (1942) 131 N.J. Eq. 368, 25 A.(2d) 433; Liebinan v. Auto 
Strop Co., (1926) 241 N.Y. 427, 150 N.E. 505; Green v. Philadelphia Inquirer Co., supra 
(Note 177). 

i«2 Marks v. American Brewing Co., (1910) 126 La. 666, 52 So. 983; Daniels v. Briggs, 
0932 ) 279 Mass. 87, 180 N.E. 717; Schmitt v. Eagle Roller Mill Co., supra (Note 181); 
Ochs v. David Maydole Hammer Co., (1930) 138 N.Y. Misc. 665, 246 N.Y.S. 539. 

188 Steele v. Locke Cotton Mills Co., (1950) 231 N.C. 458, 58 S.E.(2d) 6«o. 

184 Central Standard Life Ins. Co. v. Davis, (1957) 10 Ill. (2d) 566, 141 N.E.(2d) 45. 

185 Kroese v. General Steel Casting Corp., (1950) 179 F.(2d) 760, cert, denied, 339 
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There are conflicting decisions as to whether an action in equity 
to compel the declaration of a dividend is “derivative” or “represent¬ 
ative.” The New York Court of Appeals held the action to be 
derivative. 180 It reasoned that the suit was one to enforce a cause of 
action on behalf of the corporation against the directors for failure 
to perform their official function. A federal court, applying the law 
of Pennsylvania, rejec ted the New York view and held the action to 
be representative. 187 It reasoned that the shareholders had suffered a 
direct injury, apart from any injury ostensibly suffered by the cor¬ 
poration, as a result of the director’s improper refusal to declare a 
dividend. The distinction between derivative and representative 
suits is significant since some states require a stockholder who sues 
derivatively to post security for expenses. 

Compelling payment after a dividend liaa been declared. The 
effect of a declaration of a dividend is the separation from the prop¬ 
erty of the corporation of as much of the earnings as is equal to the 
dividend declared. A stockholder has a right to the dividend declared 
upon his stock, and if the corporation should refuse to pay it, he may 
bring an action against the corporation for its collection. 188 Stock¬ 
holders are general creditors of the corporation after the declaration 
of a dividend, and in the event of bankruptcy of the corporation, 
they share pro rata with general creditors. If the corporation, upon 
the declaration of a dividend, has set aside a fund out of which the 
dividend is to be paid, this action creates a trust fund in the hands of 
the corporation, to be used for payment to the stockholders and in 
the event of bankruptcy, general creditors cannot reach the fund. 189 
As a general rule, a stockholder cannot recover interest on a divi¬ 
dend after it has been declared, although he may be allowed interest 
after a demand and a refusal. 190 

U.S. 983, 70 S. CtT 1026, discussed in 26 Ind. L.J. 79, 49 Mich. L. Rev. 275, 29 N.C.L. 
Rev. 51, 2 Stan. L. Rev. 780; Whittemore v. Continental Mills, Inc., (1951) 98 F. Supp. 

387- 

lHft Gordon v. Elliman, (1954) 306 N.Y. 436, 119 N.E.(2d) 331, criticized in Notes, 41 
Calif. L. Rev. 546, 53 Coi.um. L. Rev. 437, 38 Cornell L.Q. 244, 28 N.Y.U.L. Rf.v. 43*. 

187 Knapp v. Bankers Securities Corp., (1956) 230 F.(2d) 717. See also Miller v. Ort- 
man, (1956) (Ind.) 136 N.E.(2d) 17. 

188 Independence Lead Mines Co. v. Kingsbury (1949) 175 F.(2d) 083; In re Given's 
Estate, (1936) 323 Pa. 456, 185 A. 778. 

180 In re InterboTough Consol. Corp., (1923) 288 F. 332, cert, denied sub num. 
Porges v. Sheffield, (1923) 262 U.S. 752, 43 S. Ct. 700. 

190 w. Q. O'Neall Co. v. O’Neall, supra (Note 180); J. G. Wilson Corp. v. Cahill, 
<1929) 152 Va. 108, 146 S.E. 274. 
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A stockholder who leaves his dividend with the corporation is 
under no default, for he is not obligated to draw or to demand his 
dividend within any prescribed period. A dividend that has been de¬ 
clared is payable on demand, and the statute of limitations does not 
begin to run against a claim for dividends until demand is made 
therefor by the owner of the stock or someone acting in his behalf 
and the demand is refused. 101 However, if the corporation indicates 
by act or word that it will not pay the dividend to the stockholder, 
the statute of limitations would be set in motion without a specific 
demand from the stockholder and refusal by the corporation. 192 

Right of corporation to set off dividend against debt due* A 
corporation has the right to retain dividends due to a stockholder 
and to apply them against a debt that the stockholder owes to the 
corporation. 163 However, when the dividend is not declared until 
after the death of a stockholder, the corporation loses the right to set 
off such dividend against the debt of the deceased stockholder, inas¬ 
much as, upon the stockholder’s death, such dividend becomes an 
asset of the decedent’s estate, payable to his personal representative, 
and distributable by him to the persons entitled thereto. 594 If the 
stock is transferred before the declaration of a dividend, the corpora¬ 
tion may not set off a dividend against the transferee of the stock¬ 
holder who is indebted to the corporation, if it has knowledge that 
the stock has been transferred, even if such transfer has not been 
recorded on the books. 105 

Liability of directors for unlawful dividends. In most of the 

1®1 Cavitt v. Amsler, (1922) (T ex. Civ. App.) 242 S.W. 246. But see Jacques v. White 
Knob Copper & Development Co., (1940) 260 App. Div. G40, 23 N.Y.S.(ad) 326, in which 
the court held that the statute of limitations will bar recovery of dividends by a stock¬ 
holder when the action was commenced more than six years after the dividends had 
become payable. 

102 Cavitt v. Amsler, supra (Note 191). 

Consideration should also be given the state laws of escheat. Property, including stock 
and dividends, which has been unclaimed for a specified number of years may be taken 
over by the state. See Standard Oil Co. v. New Jersey, (1951) 341 U.S. 428, 71 S. Ct. 
822; New Jersey v. American Sugar Refining Co., (1956) 20 N.J. 286, 119 A.(ad) 767; 
State v. F. W. Woolworth Co., (1957) (N.J. Super.) 132 A.(2d) 550; State v. United Steel 
Corp., (1952) 19 N.J. Super. 274, 88 A.(ad) 246. 

193 Railroad Credit Corp. v. Hawkins, (1936) 80 F.(2d) 818, cert, den., 298 U.S. 667, 
56 S. Ct. 750; J. G. Wilson Corp. v. Cahill, supra (Note 190). 

194 J. G. Wilson Corp. v. Cahill, supra (Note 190). 

i®6 Grafton v. North American Transp. & Trading Co., (1919) 216 Ill. App. 262; 
Gemmell v. Davis, (1892) 75 Md. 546, 23 A. 1032. 
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states, a personal liability to the corporation and to creditors for the 
declaration and payment of unlawful dividends is placed upon di¬ 
rectors. In many states, fines and imprisonment may be imposed. 196 
In the absence of statutory provision on the subject, the directors 
are liable to the corporation and to creditors if they unlawfully pay 
dividends out of capital. 197 Thus, if the directors act without any 
knowledge of the company’s earnings and without any investigation 
of its affairs, they are liable for the declaration of dividends out of 
capital. 108 If the directors, acting in good faith and without negli¬ 
gence, declare a dividend that later results in an impairment of the 
capital stock, they cannot be held personally liable. 190 

It has generally been held that the statute of limitations barring 
an action to enforce the directors’ liability, begins to run from the 
time the right of action accrued and not from the time it was dis¬ 
covered. 200 

Liability of absent and dissenting directors. Provision is made 
in many of the statutes that directors who dissent from the declara¬ 
tion of a dividend, or who are absent at the time the dividend is de¬ 
clared, shall not be personally liable for dividends unlawfully paid. 
The statutory provisions of the particular state must be studied care¬ 
fully to see what action, if any, is required to be taken by a director 
who was absent or who dissented from the payment of a dividend, in 
order to escape personal liability. 

In the absence of statutory provision on the subject, the general 
rule as to the liability of a director for acts of his co-directors may be 


106 See statutory provisions in each state, collected in Prentice-Hall Corporation. 

107 Boyd v. Schneider, (1904) 131 F. 223, rev’g 124 F. 239; Baker v. Mut. Loan & Inv. 
Co., supra (Note 16); Cochran v. Shetlcr, (1926) 286 Pa. 226, 133 A. 232. 

198 Wesp v. Muckle, (1910) 136 App. Div. 241, 120 N.Y. Supp. 976, aff'd memo dec., sub 
nom. Wesp v. Strasenburgh, (1911) 210 N.Y. 527, 94 N.E. 1100; Baker v. Mut. Loan 
& Inv. Co., supra (Note 16). 

199 Williams v, Spcnsley, (1917) 251 Fed. 58; Moore v. Murchison, (1915) 226 F. 679; 
Myers v. C. W. Toles & Co., (1939) 287 Midi. 340, 283 N.W. 603. 

The statutes in some states specifically protect the directors from liability if they 
rely in good faith upon the books of account of the corporation or statements pre¬ 
pared by the corporation’s officials or by the certified public accountants. See Gallagher 
v. New York Dock Co., (1940) 19 N.Y.S.(2d) 789. 

The statutes also limit the liability of directors to the extent that the capital was 
impaired. See Irving Trust Co. v. Gunder, supra (Note 31). 

390 McGill’s Adm’x v. Phillips, (1932) 243 Ky. 768, 49 S.W.(ad) 1025; Pourroy v. 
Gardner, (1932) 122 Cal. App. 521,10 P.(ad) 815. 
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applied in determining the liability of directors who were absent 
when an illegal dividend was declared. An absent director will not 
be held liable for acts of his associates if he has not connived or par¬ 
ticipated in the acts, or if he was not negligent in failing to act.- 01 A 
director is not required to attend every meeting of the board of di¬ 
rectors and therefore may not ordinarily be held liable for acts in 
which he has not concurred. 202 

Upon learning of an illegally declared dividend, an absent director 
should inform the board of directors of his dissent from the act, if 
he wishes to escape liability for the acts of his co-directors. The gen¬ 
eral rule is that a director is held equally responsible with his associ¬ 
ates when wrongful acts of the board have come to his knowledge, 
and when he acquiesces and takes no steps to avert the injurious con¬ 
sequences of the acts if, by due diligence, he might have prevented 
them from being done. 203 

Liability of stockholders to return dividends improperly paid* 

Illegal dividends paid to stockholders are generally recoverable by 
the corporation. 204 If restitution is not enforced by the corporation, a 
stockholder or a creditor may file a bill in equity to compel repay¬ 
ment. 205 One standing in the shoes of the creditors, such as a receiver 
of a corporation 200 and a trustee in bankruptcy 207 may take steps to 
recover illegally paid dividends, as may an assignee for the benefit of 
creditors where the right is included in the assignment. 208 

Stockholders who receive illegal dividends at a time when the 
corporation had an unpaid tax liability are chargeable with knowl- 


201 Schout v. Conkey Ave. Saving Aid k Loan Ass n, (1895) u N.Y. Misc. 454, 32 
N.Y.S. 713; Watkinson v. Adams, O939) 187 Okla. 432, 103 P.(sd) 498. 

202 Murphy v. Penniman, (1907) 105 Md. 452, 66 A. 282. 

203 City Investing Co. v. Gerken, (1924) 121 N.Y. Misc. 763, 202 N.Y.S. 41; Schout v. 
Conkey Ave. Saving Aid k Loan Ass’n, supra (Note 201). 

204 Grant v. Ross, supra (Note 168); Webb City Undertaking Co. v. Sinclair, (1949) 
240 Mo. App. 958, 225 S.W.(2d) 138. 

205 Gager v. Paul, (1901) 111 Wis. 638, 87 N.W. 875. See also Myers v. C. W. Toles 
k Co., supra (Note 199) which held that stockholders are not liable for illegal dividends 
where the provisions of the statute for enforcement of such liability had not been 
followed. 

208 Hayden v. Williams, (1899) 96 Fed. 279. 

207 Ulness v. Dunnell, (1931) 61 N.I). 95, 237 N.W. 208; Cottrell v. Albany Card & 
Paper Mfg. Co., (1911) 142 App. Div. 148, 126 N.Y. Supp. 107a 

208 Grant v. Ross, supra (Note 168). 
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edge of the outstanding debt and are, therefore, liable for the full 
amount received by them. 200 

The liability of stockholders to return dividends illegally paid is 
not affected by the fact that the stockholder received the dividends in 
good faith and without knowledge that they had been illegally de¬ 
clared, according to the decisions of many of the courts on the ques¬ 
tion. However, the United States Supreme Court has held that a 
trustee in bankruptcy of a national bank could not recover from a 
stockholder a dividend paid out of capital while the corporation was 
not insolvent and was a going concern at the time of the payment, if 
the stockholder received the dividend in good faith and in the full 
belief that the corporation was solvent and prosperous. 210 Where the 
bank was insolvent at the time of the declaration of the dividend, the 
court held that the receiver could recover the illegal dividends from 
a stockholder who had received them in good faith. 211 A stockholder 
who has received, in good faith, dividends that were declared with¬ 
out negligence by the directors while the corporation was solvent, 
cannot later be compelled to return such dividends merely because, 
due to unexpected reversals, the corporation becomes insolvent. 212 

The liability on the part of stockholders to make restitution of 
illegally declared dividends is not discharged by a transfer of the 
shares after payment of the dividend. Nor does liability fall upon the 
transferee as a result of the transfer. 213 A stockholder who has re¬ 
ceived an illegal dividend is not exonerated from repayment for the 
benefit of creditors by virtue of a provision in the statute making the 
directors personally liable for repayment of unlawful dividends 214 

Rights of creditors who became such after payment of illegal 
dividends. According to some courts, the time when the creditor’s 
claim arose does not affect his right to pursue his claim into the 
hands of recipients of an illegally paid dividend. He may recover 

20» United States v. Seylcr, (1956) 142 F. Supp. 408. 

210 McDonald v. Williams, (1898) 174 U.S. 397, 19 S. Ct. 743. See also Ratcliff v. Clen- 
denin, (1916) 232 Fed, 61; Bartlett v. Smith, (1932) 162 Md. 478, 160 A. 440, 161 A. 509; 
Quintal v. Adler, (1933) 146 N.Y. Misc. 300, 262 N.Y. Supp. 126. 

211 Hayden v. Williams, supra (Note 206); Bartlett v. Smith, supra (Note 210). 

212 Reid v. Eatonton Mfg. Co., (1869) 40 Ga. 98. 

218 Hurlbut v. Taylor, (1885) 62 Wis. 607, 22 N.W. 855. 

214 Williams v. Boice, (1884) 38 N.J. Eq. 364; Powers v. Heggie, (1929) 268 Mass. 233, 
167 N.E. 314. 
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regardless of whether the debt was incurred before or after the ille¬ 
gal dividend declaration. 215 Other courts hold that creditors whose 
claims arose after the declaration of the illegal dividend cannot re¬ 
cover from stockholders if the dividend was declared while the cor¬ 
poration was solvent. 210 


21 n Georgia Power Co. v. Watts, (1937) 184 Ga. 135, 190 S.E. 654; Cottrell v. Albany 
Card & Paper Mfg. Co., supra (Note 207); Williams v. Boice, supra (Note 214). 

216 Ratcliff v. Clcndenin, supra (Note 210). 
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CHAPTER 27 


Procedure in Payment of Dividends 

Introduction. The following discussion of the practice followed 
by corporations in making dividend payments is divided into three 
distinct parts: (1) the procedure for a small corporation; (2) the pro¬ 
cedure for a large corporation handling its own dividend payments; 
and (3) the procedure for a corporation employing a dividend dis¬ 
bursing agent. It will be noted that in many respects the systems are 
similar. Points of dissimilarity, are, however, sufficiently numerous 
to require separate explanations. 

PROCEDURE IN SMALL CORPORATION 

Outline of procedure. In a small corporation, the procedure for 
handling the payment of dividends is not detailed. In general, the 
secretary or other official in charge of the registration and transfer of 
securities handles most of the details of the dividend payment. The 
following are the steps ordinarily taken in the payment of a dividend 
by a small corporation: 

1. At a meeting of the board of directors at which the declaration 
of a dividend is to be considered, the treasurer submits to the meet¬ 
ing a financial statement, showing earnings for the period under con¬ 
sideration (i.e., annual, semi-annual, quarterly, and so on) as well as 
a balance sheet for the period ending at or near the date as of which 
the dividend is to be declared. This information is prepared as a 
guide for the directors in determining whether the corporation, from 
a legal, as well as from a financial standpoint, may pay a dividend. 

2. A resolution is passed declaring the dividend. 1 

3. The secretary prepares, from the stock record book, a list of 
stockholders entitled to the dividend, showing the name and address 

1 For the information to be contained in the resolution, see page 1116; for forms of 
resolutions, see Chapter it. 
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of each stockholder and the number of shares held. This list becomes 
the dividend payment record. The check number and the amount of 
dividend paid to each stockholder are entered on the record (Form 
822). 

4. Checks are made out to the persons shown on the dividend pay¬ 
ment record, in the amounts there indicated. 

5. Amounts shown on the checks are reconciled with the total 
amount indicated on the dividend payment record. 

6. The secretary then submits to the treasurer of the company the 
dividend payment record and the dividend checks to be signed by 
the proper officers. Some corporations find it convenient to handle 
dividend payments through a separate bank account for the payment 
of dividends. In that case, a requisition will be sent to the treasurer 
for a check in the amount of the sum needed to pay the dividend, for 
deposit in the special dividend bank account. 

7. The treasurer examines the dividend payment record to see 
that the total of the shares upon which dividends are being paid 
agrees with the amount of stock outstanding as shown on the corpo¬ 
rate books. The dividend record and the signed checks are returned 
to the secretary. The amounts may also be balanced by dividing the 
total amount of dividends paid by the dividend per share and com- 


...__Company 

Schedule of stockholders and shares owned at close of business, 

.. 19. Dividend of .% (. cents per 

share), payable on., 19...., to stockholders of record on 

19...., at 3 P. M. 


Name and Address No. of Shares Check No. Amount 










Form 822—-List of stockholders , and dividend payment record « 
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paring the result with the total number of shares outstanding; the 
two amounts should, of course, agree. 

8. The dividend checks are mailed. In small corporations, the 
need for an accompanying notice stating the purpose of the check is 
sometimes not considered important. However, in other corporations 
a notice explaining the check may be enclosed (Form 823). 

Form 823—Notice accompanying dividend check . 


The 


City, 


Company 
. Street 


19.... 


Enclosed herewith please find a check in payment of the quarterly 
dividend of six per cent ($1.50 per share) on the shares of the capital 
stock of our Company, standing in your name. 

Yours respectfully, 


Secretary 

No acknowledgment is necessary. Please notify us promptly of any change in 
your address. 

9. If a dividend check is lost, returned “not found” by the post 
office department, or is not deposited within a reasonable length of 
time, the secretary will follow up to try to locate the holder, and 
induce him to cash the check, just as he would in the case of any 
other company check in similar circumstances. 

^■SEGGESTION-^ At the end of the year, the company may give to each 
employee-stockholder a memorandum of the amount of dividends that he was 
paid during the year. Jt may do so by giving him a copy of Form 1099 on 
which the dividends were reported to the Internal Revenue Service. 


PROCEDURE IN LARGE CORPORATION HANDLING 
ITS OWN DIVIDEND PAYMENTS 

Need for an efficient system. Corporations having thousands of 
stockholders have found it necessary to install efficient systems for the 
payment of dividends, and to simplify procedures in order to attain 
the greatest possible speed and accuracy with the smallest staff prac- 
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ticable. The marked growth of the number of stockholders in recent 
years has greatly increased the volume of work for stock transfer and 
dividend disbursing departments. With the need thus created, there 
has come a rapid development of new equipment and procedures 
designed to mechanize these operations to the greatest possible 
extent. 

These developments are proceeding so rapidly that any description 
of them is certain to be outdated in a short time. In the sections be¬ 
low, there is set out a description of the most commonly used meth¬ 
ods, and of the basic features of general procedures. These are not 
likely to change rapidly, although details of application will. 

Preliminary procedure—declaration of dividend. The prelimi¬ 
nary procedure for the declaration of a dividend is practically the 
same for large and small corporations. At a regular or special meet¬ 
ing of the board of directors, called for the purpose of considering 
the declaration of a dividend, the treasurer presents a statement of 
earnings for the current dividend period and a balance sheet from 
which the directors determine whether or not a dividend may and 
should be declared. If the directors find that the corporation may 
legally declare a dividend, and believe that as a matter of business 
policy the dividend should be declared, they adopt a resolution de¬ 
claring the dividend. 2 Publication of notice of declaration of the 
dividend and proper notice to the stock exchange are then attended 
to by the secretary of the corporation. 3 Each quarterly dividend is 
assigned a consecutive number, and all forms used in connection 
with dividend payments bear that number; for example, instead of 
being identified as the dividend for the first quarter of 1959, that 
dividend is referred to by number, as “75th.” 

List of stockholders entitled to dividends. The resolution of the 
board of directors declaring the dividend indicates the date as of 
which stockholders of record shall be entitled to payment of the 
dividend. The corporation must have available a correct list of 
stockholders as of this record date. Where the corporation employs 
a transfer agent, the latter will furnish the list of stockholders of 


2 For the form of the resolution, see Chapter is. 

® For forms of notice of declaration of dividends, see Form 847, et seq. 
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record on the day set for the determination of persons entitled to the 
dividend. Where the corporation handles its own stock transfers, its 
transfer department or the officer in charge of transfers will prepare 
the list of stockholders. This list is obtained from addressograph 
plates or stencils corresponding to the ledger of stockholders’ ac¬ 
counts maintained by the department handling transfers of the cor¬ 
poration’s stock. 4 

Addressograph platen or stencils. The addressograph depart¬ 
ment has on file an addressograph plate or stencil for each stock¬ 
holder whose account appears in the stock ledger. These plates are 
used in making dividend payments, and they must agree exactly with 
the information in the stockholders’ ledger as of the record date for 
the payment of dividends. Where the amount of stock held by the 
stockholder is shown in the addressograph plate, a total of the 
amounts shown on the plates is checked against the total of the 
amounts appearing in the stockholders’ ledger. 

Special dividend payment instructions. Ordinarily dividends are 
paid to those persons listed in the stock ledger as registered stock¬ 
holders. However, the stockholder has the right to direct the corpora¬ 
tion to pay the dividends to someone other than himself, or to mail 
the dividend checks to an address other than that shown on the stock 
record. This is sometimes referred to as a “dividend address.” Upon 
receipt from the stockholder of a request for such special handling 
of dividend payments, some corporations send him a standard form, 
similar to that shown in Forms 824 and 825. Upon the return of the 
forms, the instructions are noted on the stock ledger, and a special 
stencil is made in accordance with the stockholder’s instructions, to 
be used for making dividend payments. 

Methods of disbursing dividends. Two time-tested methods of 
disbursing dividends are the register sheet method and the check 
stub method. However, the use of tabulating cards in conjunction 
with the register sheet method is in increasingly general use. Each of 
these three procedures is described below. 

The register sheet method of dividend disbursement. The ex¬ 
planation that follows describes the register sheet method used by a 

* See page 1058 for a description of the method of maintaining a stockholders' ledger. 
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To TH« TREASURER OP THE 

_CORPORATION D * 9, - 

_ BROADWAY, NEW YORK_, N. V. 

Please pay by check on New York, to the order of 

_.._and mail to address given in the margin all 

dividends due, and which may hereafter be due, on all PREFERRED AND COMMON STOCK 

of the _ CORPORATION, that may at any time stand In my name 

on the books of the Corporation, until this order is revoked in writing. 

Signature 

NOTE:—This order should be lifned by the stockholder personally, and in the same manner as the name is 
written on stock certificate. 

When check is not to be drawn in favor of the stockholder the signature must be notarially acknowledged. See 
form on other side. 



Form 824—Permanent dividend order • 


large corporation. Minor variations may occur in the system as used 
by other corporations, but the basic steps of the procedure will be 
the same. 

i. Preparing register sheets. Form 826 shows a specimen register 
sheet. Each sheet contains space for the names and addresses of about 
twenty stockholders. The consecutively numbered sheets are run 
through the addressograph which prints on them the names and ad¬ 
dresses of the stockholders. 


Do not have signature acknowledged before a Notary Public unless you wish check made payable to the 
order of another person. No acknowledgment is necessary if checks axe payable to a bank for your account. 

State of _ \ 

County of. _ J 


- day of - 


......_ 19 _, before me personally came 


to me personally known to he the individual described in, and who executed the within order and he 
acknowledged to me that be executed the same. 


Signature of 
Notaiy Public 


^BsaasssS^ ATTESTING OFFICER MUST IMPRESS HIS SEAL. 

UMCM.im CERTIFICATION OF ATTESTING OFFICER'S AUTHORITY MUST BE ATTACHED. 


Form 825—Reverse of Form 824 . 
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. CORPORATION 

UST OF STOCKHOLDERS 

sTfmicHOT.nEn f rAv/in t r check i 1 ___ 



Form 826—Dividend register sheet . 


2 . Stenciling checks. The dividend checks are printed in strips. 
The strips are divided into sections containing a number of blank 
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dividend checks equal to the number of names on one register sheet. 
The checks are run through the addressograph and printed with the 
names and addresses of the stockholders in the same order as they 
appear on the register sheets. 

3. Filling in number of shares on register sheet . Some companies 
have the number of shares owned by a stockholder shown on the 
addressograph plate. In that case it has been printed on the register 
sheet and on the blank checks at operations 1 and 2, above. Other¬ 
wise, the number of shares owned by a stockholder is entered oppo¬ 
site his name on the register sheet from the ledger records. If a name 
appears on the register sheet for which there are no shares of record, 
it will be marked off. 

4. Chech writing machine. The register sheet and its correspond¬ 
ing check sheet, or strip, are inserted in a check writing machine 
simultaneously. The operator prints the check number and the 
amount of the dividend on both the check and the register sheet. 
The official signature of the proper corporate officer is printed on the 
check by means of a signature plate which is locked in the machine. 

5. Correction of checks . As the checks are withdrawn from the 
machine they are examined to make sure that each check has been 
drawn for the amount called for by the number of shares shown for 
the stockholder on the register sheet, and that it has not been spoiled 
in the machine. Spoiled or incorrect checks are marked “Void” and 
are held aside. After all register sheets and checks have been run 
through the check writing machine, a register sheet is made up and 
checks drawn in place of those voided. 

6. Checking of totals. The transfer department provides the dis¬ 
bursing department with a total of shares outstanding for each stock 
ledger division, and a grand total of all shares of stock outstanding. 
The disbursing department reconciles these totals with the totals 
shown on the register sheets (after adjustment for voided checks) 
and reconciles the dollar amount of dividends represented by these 
totals with the dollar amount of checks drawn. Three copies of the 
reconciliation statement are made. One is pasted on the last register 
sheet. One is held by the disbursing department. The third is sent to 
the treasurer with the voided checks. 
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7 . Cutting and mailing of checks—permanent dividend record . 
The checks are cut apart. Voided and spoiled checks are punched 
“cancelled” and are attached to the treasurer’s copy of the reconcilia¬ 
tion statement. The other checks are inserted in envelopes together 
with any other enclosures which are to go to the stockholder. The 
envelopes are then sealed and stamped. The register sheets are 
bound as a permanent record of the payment of the dividend. 

8. Changes of address. Change of address notices which are re* 
ceived after the running of the dividend checks has begun are given 
effect and envelopes are typed accordingly. Otherwise the checks are 
mailed in window envelopes. 

9. Return of cancelled checks. As dividend checks clear through 
the bank and are returned to the corporation, the date of such re¬ 
turn is indicated on the register sheet. (See Form 826.) Follow-up 
letters are written to stockholders whose checks have not been re¬ 
turned to the corporation. The returned checks are kept at least 
until the statute of limitations has run on the debt. Some corpora¬ 
tions keep them permanently. 

Variations in register sheet method when punched card proce¬ 
dure is used. An increasingly large number of companies, particu¬ 
larly those having several thousand stockholders, use punch card pro¬ 
cedures in the disbursement of dividends. It has been found that 
substantial reductions in cost are obtained by the use of punch 
cards. In principle these procedures are like those described in pre¬ 
ceding sections, but they differ in detail. The following is a typical 
procedure. 

1. Addressograph plates are maintained for all stockholder ac¬ 
counts. These plates are embossed with the stockholder’s name and 
address, and are punched with the share balance, stockholder’s num¬ 
ber, and perhaps other coded information. These plates are at all 
times kept in reconciliation with the stock register record. This can 
be done by having one copy of the transfer posting ticket (see p. 1054) 
go to the addressograph department for appropriate change in the 
plate. 

2 . Punch card check forms are obtained from the manufacturer 
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with the check numbers prc-printed and pre-punched. A typical 
check is shown at Form 827. 

3. These checks are run through the addressograph which prints 
the stockholder's name, address, and number, and, in some com¬ 
panies, his share balance. 

4. The checks are sorted by share or alphabetical group and are 
again run through the addressograph, at which time, by the use of a 
different set of stencils, each check is printed and punched with the 
dividend amount. The checks may be signed at this operation, or 
may be signed later by a check signer machine. 

5. The checks are then sorted by stockholder's number, and are 
run through an accounting machine which obtains totals of shares 
and dividend amounts by control group. These totals are balanced 
against totals established as of the record date, based on ledger card 
records. 

6. Check register punch card forms are run through the addresso¬ 
graph, which prints on them the stockholder's name, address, and 
share balance, and which punches into the cards the dividend num¬ 
ber, stockholder’s number, and number of shares. 

7. The checks and the check register cards are reconciled mechan¬ 
ically, and thereafter the check register cards are run through an in¬ 
terpreter which imprints them with the information represented by 
the holes previously punched in them. 

8. The dividend checks, together with as many as three other in¬ 
serts, are placed in window envelopes, and the envelopes are sealed, 
counted, and imprinted with the proper postage by an inserting and 
mailing machine. 

9. Verification of the checks and the record punch cards can be 
made by machine collating and sorting. Similarly, as the cancelled 
dividend checks are returned by the bank, they are collated with the 
record punch cards, and an “Outstanding Check" record is made. 

The check stub method of dividend disbursement* As in the 
register sheet method, the procedures adopted by corporations using 
the check stub method vary in details, but are basically the same. 
The principal difference between the two is that check stubs are used 
in place of, or in conjunction with, the register sheet. Described be- 
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low is the system used by a typical corporation that issues thousands 
of dividend checks annually. 

1. Filling in checks, stubs, and lists of stockholders . The checks 
used are single. Each check has an attached stub. The checks are 
numbered in sequence, the stub bearing the same number as the 
check. See Form 828. Some companies that employ an outside divi¬ 
dend disbursing agent use a check with two stubs, one of which is 
retained by the agent, and the other by the company’s transfer de¬ 
partment. The two stubs are illustrated in Form 829. Companies 



Form 827—Typical punch card dividend check . 



Form 828—Form of dividend check used in stub method of divi¬ 
dend payments . 
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using tabulating card checks, may use a tabulating card type of stub 
or record card. 

The checks are run through the addressograph and the name and 
address of the stockholder are imprinted on the check and on the 
stub. The amount of the dividend is imprinted on both, at the same 
operation or by means of a separate run, depending upon the type 
of equipment used. At the same time this information may be 



Form 829—Stubs attached to dividend check shown in Form 828 . 


printed on one or more copies of a long record sheet, like the one 
shown in Form 82G. At the completion of the run, this sheet consti¬ 
tutes a permanent record of the stockholders receiving dividends, 
the number of shares owned, and the amount paid to each. Copies of 


Held by. 


CHECK SUBSTITUTE CARD 


Amount . — No. 

Name., ...—— 


REASON 

Name Wrong- 


Money Wrong— 

— 

Poor Printing*. 

— 

Alignment- 

— 

Mutilation- 

— 


Form 830—Check substitute card • 
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this record may be made the basis of reports to state tax agencies. 
The checks are signed by means of a signature plate locked in the 
machine, or by a check signing machine. 

2. Examination of checks. A statement of the total shares and total 
dividend amounts has previously been prepared from the stock 
ledgers. The checks then are compared with the stock ledger cards. 
If any check is found to be incorrect, it is marked “Void” and a 
check substitute card, as shown in Form 830, is filled out, showing 
why the check was voided. If a check is found to be missing, a check 
requisition, as illustrated in Form 831, is prepared. These requisi¬ 
tions must be approved by the supervisor. New checks are made up 
on the addressograph as called for by the check substitute cards and 
the check requisitions. The number of shares represented by the 
checks and the amount of the dividends which they represent are 
reconciled against totals previously prepared from the ledger card 
records. 


REQUISITION FOR ADDITIONAL CHECK 
Dividend No._ _ For Section. 

Cheek No._ 

Name_ Anount-1_ 

Address- 


I _SppiXMMll I 

Form 831—Requisition for additional check. 

3. Mailing of checks. The stubs are detached from the checks and 
filed in alphabetical order. The checks are run through a conven¬ 
tional mailing machine which inserts them in envelopes together 
with any other material being mailed, seals the envelopes and stamps 
them with proper postage. Forms 832 and 833 indicate a form of no¬ 
tice which may accompany the check. 

4. Return of cancelled checks. As checks clear through the bank 
and are returned to the corporation they are filed and the check 
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stubs are removed. Thus, at any given time the stubs remaining in 
the file represent checks that have not been cleared. They form the 
basis for “Outstanding Checks” reports and for follow-up letters to 
the stockholders who have not cashed their checks. Cancelled checks 
are retained until the statute of limitations has run on the debt, or 
longer. 

Use of electronic data processing (automation) procedures in 
dividend payment. As pointed out above (Chapter 24, page 1073), 
standard electronic data processing (EDP) procedures have been 
adapted and applied to the transfer of stock and the maintenance of 


IL 


CORPORATION 


, NEW YORK _ N. Y. 


On July 31 1 19 _, the directors declared a dividend of $ _ per share upon the Preferred 

Stock for the quarter ended June 30, 19 _ , being Dividend No. 224, payable this day to stock* 

holders of record August 7,19 _. 

Enclosed is check for above dividend on the Preferred Stock standing in your name. 
No acknowledgment is necessary. 

To insure j 

_, New York N. Y., of any change in your address. A form for your convenience is on the 

hack hereof. Do not rely on merely notifying the Post Office, as such notice is kept on file only 
for a limited time. 

New York, August 20, 19_. 

(**») 


e Prompt receipt of checks, please notify the Stock Transfer Department, _ 

>rk N. Y., of any change in your address. A form for your convenience is t 


Secretary 


Form 832—Typical notice mailed with dividend check . 



Form 833— Reverse of Form 832 . 
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stock transfer records. There is a definite trend toward a similar ap¬ 
plication of such procedures to the payment of dividends. As the use 
of electronic equipment in office procedures increases, and the cost 
of the equipment is reduced, it is to be expected that more compa¬ 
nies will avail themselves of the advantages of using it for stock trans¬ 
fer and dividend disbursement. 

The following description of the procedures followed in one com¬ 
pany is typical of the methods employed by others. In this company 
all of the stock ledger card information was transferred to punch 
cards, and from them to a magnetic tape. The record is maintained 
on the tape alphabetically by stockholder’s name. The information 
stored on the tape includes: the stockholder’s name, his mailing ad¬ 
dress, his dividend address, his account number, which is also his 
permanent dividend check number, the number of shares he owns, 
and the amount of the dividend. It is further coded to show the class 
of stock held, a geographic code, and similar information. In addi¬ 
tion, the tape contains a complete record of all of the activity of the 
stockholder’s account. Punch cards are prepared from posting slips 
sent to the EDP department by the stock transfer department. Peri¬ 
odically, the changes represented are added to the tape record. At 
dividend time, all changes are recorded as of the dividend record 
date, and a new tape is run consolidating all changes accumulated 
and recorded since the last dividend date. From the new tape a 
record is run. It is printed on pages about 12 x 15 inches, each page 
containing the record of about twelve stockholder accounts. The 
record includes: the stockholder’s name and address, certificate num¬ 
ber, number of shares, debits and credits, and account number. This 
record becomes the ledger record and replaces the ledger cards. The 
tape is run from the magnetic tape unit to a machine which auto¬ 
matically makes punch cards reflecting all of the information that is 
to appear on the dividend checks. As these cards are run through an 
automatic printing machine, the checks are printed and signed. The 
checks, which are printed on continuous tabulating card forms, are 
then sent to the stock transfer department where they are separated 
and mailed to the stockholders, with various enclosures, by conven¬ 
tional inserting and mailing machine process. The controls, proce- 
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dures for accounting for and replacing voided checks, and records 
of checks mailed are like those described above for other methods of 
disbursement. 

Reporting payment of dividends to Internal Revenue Service. 
The federal income tax law 6 requires corporations to report the pay¬ 
ment of annual dividends of $10 or more to any one stockholder. 
The Service’s Form 1099 is made out for each stockholder after the 
first quarter’s dividend is paid. Subsequent dividends are accumu¬ 
lated. After all dividends for the year have been recorded on the 
forms, those that total $10 or more are summarized on Form 1096. 
Form 1096 and all Forms 1099 are sent to the nearest Internal Reve¬ 
nue Service Center, on or before February 28 of the following year. 
Quarterly reports are permitted. Building and loan associations, co¬ 
operative banks, homestead associations, credit unions, and savings 
and loan associations need file Form 1099 only when the distribution 
is $600 or more. 


^ DIVIDEND NUMBER 218 Payable March 19_ 

RE&E§S^ 

III ffUMIER Of SHAMS 

AMOUNT HELD 

MID 

1 

. »_—_: 

■- 

TO 

FORM M>99 

WHOM 

TREASURY DEPARTMENT 

PAID 

INTERNAL REVENUE 

SERVICE 

1 

UNITED STATES 

iy whom paid THE T COMPANY 

DOVER. DELAWARE 


FOR CALENDAR YEAR 

1957 


Form 834—Tabulating card type of Form 1099. 


Where electronic data processing equipment is used, the magnetic 
tape carries, for each stockholder account, the account number, 
stockholder’s name and address, dividend check numbers, and a 
cumulative record of dividends paid. At the end of the year this 
cumulative record is run off on Form 1099 Tax Reports. 


® Sec. 604s, Internal Revenue Code of 1954. 
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Use of tabulating cards for Form 1099. As the use of tabulating 
card dividend checks has come into more and more general use, so 
has the use of a Form 1099 report printed on a tabulating card. (See 
Form 834.) These forms are made out usually in conjunction with 
the checks, and are used as check stubs and as controls to audit 


AWOUNt gbOWN is rep6rted in accordance with state “ 1 

REQUIREMENTS AS TO MINIMUM PAYMENTS REPORTABLE | 


MARCH 

JUINC 

TO 

WHOM 

PAID- 

StoeUvoU.r Listed 1* RmIAm U State tndfatted 

SEPTEMBER 

DECEMBER 

CLASS OF STOCK 
HELD 

NUMBER OF SHARES 
HELD 

DIVIDENDS PAID 
PER SHARE 

TOTAL DIVIDENDS 

PAID IN _ 

COMMON 
$25.00 PAR 





STATE COPY 
RETURN 

OF INFORMATION 
AT SOURCE 

CALENDAR YEAR 
19_ 


BY 

WHOM 

PAID 

THE T_COMPANY 

_ E. __TC NEW YORK CITY 

(A D.l.wor. Corporation) 


Form 835—Tabulating card state tax report. 


“Outstanding Check” accounts. Some companies microfilm the Form 
1099 cards still on hand, representing outstanding checks, at the 
time that the reports must be forwarded to the Internal Revenue 
Service. 

Use of tabulating cards for state tax reports. Most state tax 
authorities now permit reports to them to be made on tabulating card 
forms. Form 835 illustrates a card return which is acceptable in at 
least two-thirds of the states. One company which uses this form of 
report imprints the cards after the payment of the first dividend in 
March. The card is printed to show the name and address of the 
stockholder, and other information called for by the form, and is 
punched with a serial number, which is also the stockholder’s ac¬ 
count number. The stencils are tabbed so that cards are not printed 
for stockholders residing in states which will not accept this type of 
report. At the end of the year, the dividend totals are printed on the 
cards, and the cards are sorted by states, and forwarded to the tax 
agencies concerned. Reports for the other states are made up sepa¬ 
rately on forms which they prescribe. 
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PROCEDURE IN CORPORATION EMPLOYING A 
DIVIDEND DISBURSING AGENT 

Employment of dividend disbursing agent. Many large corpora¬ 
tions appoint an agent, usually a trust company, to handle the de¬ 
tails involved in the disbursement of dividends. It is a common 
practice to appoint as dividend disbursing agent the same trust com¬ 
pany that acts as transfer agent for the corporation. Appointment of 
the agent is generally authorized by a resolution of the board of di¬ 
rectors. Most trust companies furnish a special form of resolution of 
appointment, and require a certified copy of the resolution on the 
prescribed form to be filed with the company as evidence of its au¬ 
thority to act as dividend disbursing agent for the corporation. 

Outline of procedure followed by corporation. A corporation 
that employs an agent for the disbursement of its dividends must 
take the following steps before the agent can send out the dividend 
checks to the stockholders: 

1. A meeting of the board of directors of the corporation is held 
and a resolution adopted declaring the dividend. 

2. The secretary of the corporation submits to the dividend dis¬ 
bursing agent a certified copy of the resolution declaring the divi¬ 
dend. The dividend disbursing agent usually requires that this certi¬ 
fied resolution be submitted in sufficient time before the record date 
to permit printing of the dividend checks by the record date. The 
agent also usually requires at least two weeks between the record date 
and the date on which the dividend is to be paid. 

3. The treasurer of the corporation arranges to have the funds 
necessary for the payment of the dividend in the hands of the divi¬ 
dend disbursing agent at least two days before the dividend checks 
are mailed out. It is now a common practice to deposit such funds 
in a special dividend account, first, as a protection to the corporation 
in the event of insolvency of the bank, in which case such funds 
would constitute a preferred claim, and second, to facilitate the work 
of the bank in ascertaining the number of dividend checks actually 
issued. 

4. The secretary of the corporation attends to the publication of 
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the notice of the declaration of a dividend, if such publication is re¬ 
quired by the charter of the corporation or by any stock exchange on 
which the stock of the corporation is listed. (See Forms 847, et seq.) 

5. The secretary of the corporation submits to the dividend dis¬ 
bursing agent notices, stockholder information, and such further en¬ 
closures as are to accompany the dividend checks. These enclosures 
must conform in size with the envelope to be used by the dividend 
disbursing agent for the mailing of the dividend. The printing of 
such matter is usually attended to by the corporation, although most 
dividend disbursing agents maintain adequate facilities that may be 
utilized in case the corporation should desire to relieve itself of the 
task. Of course, such notices and other matter should be given by the 
corporation to the dividend disbursing agent sufficiently in adavance 
so that they may be mailed with the dividend checks. 

Procedure followed by dividend disbursing agent. The proce¬ 
dure followed by a dividend disbursing agent in the payment of the 
dividend is practically the same as that described above used by a 
large corporation that handles its own dividend payments. The cor¬ 
poration provides a list of stockholders entitled to dividends and the 
number of shares held by each as of the record date. The dividend 
agent prepares checks corresponding to that list. Any of the methods 
of check preparation described above may be used, but in most in¬ 
stances the agent employs the tabulating card method. In the past the 
agent often issued its own checks, and thus the question arose as to 
the extent of its liability to meet claims by stockholders. It has now 
become the accepted practice for disbursing agents to act entirely as 
agents of the corporations. Dividend checks are corporation checks, 
signed by officers of the corporation. If the disbursing agent signs the 
checks, it is clear that such action is performed in the capacity of an 
agent. 

The agent follows up checks that have not cleared the bank after 
a fixed period and periodically reports to the corporation on “Out¬ 
standing Checks.” It is usually provided in the resolution appointing 
the disbursing agent that money representing dividends to stock¬ 
holders who cannot be located is to be returned to the corporation at 
the end of a specified period, usually two to six years, with the under- 
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standing that if any checks are presented to the agent thereafter, they 
will be paid, and the agent will then be reimbursed by the corpo¬ 
ration. 

Escheat of dividends. In some states funds represented by divi¬ 
dend checks that remain uncashed because the stockholder cannot be 
found, escheat to the state after a specified period of years. 7 If the 
stockholder appears thereafter, his claim is against the state. 

Handling letters from stockholders concerning dividends. If a 
stockholder writes to the corporation giving a change of address, or 
complaining that his dividend check has been lost, is in an incorrect 
amount, or has not been received, the letter should be acknowledged 
and then referred to the dividend disbursing agent for appropriate 
action. 

Lost dividend checks. Upon receipt of notice from a stock¬ 
holder that his dividend check has not been received or that it has 
been lost or stolen, the dividend disbursing agent examines the rec¬ 
ord of paid dividend checks to ascertain whether or not the check 
has been cashed. This record is similar to the one described in para¬ 
graph 4, page 1183, which is maintained by corporations disbursing 
their own dividends. A sheet such as that illustrated in Form 836 is 
then filled out, which serves as a record of the history of the missing 
check. If the records disclose that the check has not been cashed, an 
“indemnity letter,” as shown in Form 837, is sent to the stockholder 
for his signature, and upon receipt of the letter, properly signed, a 
duplicate dividend check is issued and mailed to the stockholder. An 
entry is then made in the dividend record sheet, showing the issuance 
of the duplicate check. As a precautionary measure, many agents in¬ 
sist upon the lapse of a specific period, about thirty days, before issu¬ 
ing the duplicate check, during which time the proper department of 
the bank is notified to stop payment on the lost check. If the exami¬ 
nation discloses that the check had been mailed to a wrong address, 
and had been returned by the post office as “not found,” the check 
will be remailed to the stockholder’s correct address. Some compa¬ 
nies, whose dividend checks are often for very small amounts, may 
dispense with the requirement of an indemnity letter, and will issue 

7 E.g.. Pa.. *7 PA. §435; Mich., G.C.A. §567.801; N.J., RA. §8*37-13. 
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C*ompflny 

Stock.Div. No. 

Name. 


Check No. ........................................... Amount ...... 

Payable-No. of Shares 

Has check been returned?.. 

Has check been paid?. 

Check remailed. 

Duplicate check mailed.. 

Change of address made. 

Date. 


Form 836—Lost dividend check search sheet . 


Form 837—Indemnity letter sent upon notice of lost dividend check. 


TRANSFER DEPARTMENT 


.Trust Company 

Street,.City, ... 


In reply to your communication of.we inform you that 

we mailed the dividend check described below and it has not been returned by 
the postal authorities. 

Date Number Amount Name and Address 


If you are unable to locate the above check you may receive a replacement 
by properly executing the reverse side of this form providing the original is 
still unpaid. Replacement checks will not be issued until 30 days after the 
date of the original check. 

r i 

have 

We changed the address on our records, 

have not 

TRANSFER DEPARTMENT 

L J 


(over) 
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[reverse side of form ] 


To the.Company, 

.Street,... 

The check described on the face of this form has not been received by the 
undersigned or, if received by the undersigned, has been lost, stolen or de¬ 
stroyed, and the undersigned has not endorsed, transferred or otherwise ne¬ 
gotiated said check. 

The undersigned requests that payment be stopped on the original check 
and a new check be issued and agrees to indemnify you against any losses, 
damage, or further claims which may arise from your doing so. 


The undersigned agrees to return the original check for cancellation if it 


should come into 


(his) 

(her) 


possession. 


WITNESS 

DATE .. , 


NAME . 
ADDRESS 


a duplicate check upon notice that the original has not been received 
or has been lost. If both checks arc cashed, an appropriate deduction 
will be made from the stockholder’s next dividend. 


PRACTICE IN THE PAYMENT OF 
STOCK DIVIDENDS 

Full shares, fractional interests, and scrip. Upon the declaration 
of a stock dividend, stockholders frequently become entitled to re¬ 
ceive less than a full share of stock. For example, a person owning 
1023 shares of X Co. stock when X Co. declares a 20 per cent stock 
dividend would be entitled to receive 204 full shares and 3/5 of a 
whole share. Because of certain stock exchange requirements, stock 
certificates are generally issued only for an even too shares, or for any 
number of whole shares less than too. Hence, the stockholder in the 
above example would receive two certificates for too shares each and 
another certificate for 4 shares. Some provision, however, has to be 
made for the 3/5 of a share. 

(To avoid the conflicting terminology often met in dealing with 
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this situation, throughout the following discussion the stockholder’s 
right to receive such a part of a share will be spoken of as a fractional 
interest. The written document representing the fractional interest 
will be called a fractional share certificate or a scrip certificate,) 

Four methods of handling fractional interests have been applied in 
practice: (1) “Buy or Sell” orders, the most commonly used method; 
(2) payment of cash; (3) issuance of fractional share certificates or 
scrip certificates; and (4) accumulation of credits. 

1. “Buy or Sell " order form,, The most generally used method of 
handling fractional interests in stock is by the use of an order form 
by means of which the stockholder orders the corporation to buy for 
him sufficient additional fractional interests to make up one full 
share, or to sell for him the fractional interests to which he is en¬ 
titled as a result of the stock dividend. The order form is registered 
and is not transferable. The right that it represents must be exer¬ 
cised within a prescribed period of time, usually not more than 
thirty days. Ordinarily the corporation employs a bank or trust com¬ 
pany to act as dividend disbursing agent and to handle the orders 
as they come in from stockholders. In that case, the form itself and 
the accompanying letter of instructions, will require the stockholder 
to send his order directly to the agent. Form 838 sets out the letter 
of instructions to a stockholder receiving a fractional interest by rea¬ 
son of a stock dividend. Form 839 shows the instructions on the re¬ 
verse side of that letter. Form 840 is a typical order form. Form 841 
shows the reverse side. Upon receipt of the order form, properly com¬ 
pleted by the stockholder, a new stock certificate will be issued to 
him for one full share of stock, or he will be sent a check for the 
value of his fractional interest, whichever he ordered. Some compa¬ 
nies use a special check in payment of the proceeds of the sale of a 
fractional interest. An example of such a check is shown by Form 
842. If the stockholder has ordered the purchase of a fractional in¬ 
terest, he is sent a bill like that shown at Form 843. This procedure 
has the obvious advantage of avoiding burdening the corporation 
stock records with fractional interests, and of getting the disposition 
of the fractional interests completed quickly. 
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Form 838—Letter of instructions accompany order form . 

.Company 

INCORPORATED 

. Street 

NEW YORK, N.Y. 


To the Stockholders of 

.Company: 


(Date) 


The 2 per cent stock dividend declared on .. 19.... is 

payable today to stockholders of record at the close of business on 

.. 19.This stock dividend has been declared to capitalize 

a portion of the earnings which the Board of Directors deems desirable to 
retain in the business. 

If your holdings of $10 par value Common Stock on the record date 
amounted to an even multiple of fifty shares, only a Stock Certificate is 
enclosed. If you held forty-nine shares or less, only a fractional interest 
Order Form is enclosed. Otherwise, both a Stock Certificate and an Or¬ 
der Form are enclosed. 


If you have received an Order Form, please read the other side of 
this letter carefully for information as to the action you should take. 

This stock dividend increases the total number of outstanding shares 
of Common Stock by 2 per cent. It docs not increase the percentage of 
your interest in the Company, but the sale by you of the dividend shares 
accruing to you, including any fractional interest, would reduce your in¬ 
terest in the Company proportionately. 

Basis for Capitalization 

The stock dividend was capitalized at $50 per share of Common 
Stock. Of the sum of $50 per share transferred from the earned surplus 
account of the Company, $10 per share (the par value thereof) was cred¬ 
ited to the capital stock account, and $40 per share was credited to the 
capital surplus account. The aggregate charge to the earned surplus ac¬ 
count amounted to $. 1the aggregate credit to the capital stock 

account amounted to $.; and the aggregate credit to the capital 

surplus account amounted to $. 

Earnings of the Company and its consolidated subsidiaries for the 

twelve-month period ending.. 19...were substantially in 

excess of the aggregate of the amount capitalized for the stock dividend 
and the amount of cash dividends paid during 19. 
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Tax Status 

In the opinion of Counsel for the Company this stock dividend is not 
taxable as income to the recipient under present U.S. Federal income tax 
law. However, if any Common Stock held by you at the close of business 
on record date or any stock or fractional interest received by you as a 
stock dividend is sold, the stock dividend must be taken into consideration 
in calculating the tax basis (“cost’') of your shares in order to determine 
your gain or loss lor Federal income tax purposes. 

This information is furnished for your assistance, but it is suggested 
that you be guided by your own tax adviser. 

Very truly yours. 


(over) 


Secretary 


Form 839—Notice of arrangements for fractional shares (reverse of 
Form 838) 


IMPORTANT: If you have received an Order Form, the information 
set forth below should be read carefully* The Order Form repre¬ 
sents an interest in your stock dividend and has a definite value. 
Arrangements for Fractional Interests 
Arising under Stock Dividend 
Payable., 19. . 


No scrip or fractional share certificates will be issued to stockholders, 
as your Directors believe that the procedure outlined constitutes the most 
convenient method to accomplish the prompt disposition of fractional in¬ 
terests. Shares of Common Stock to cover the total amount of fractional 
share interest arising under ihis stock dividend are being issued to 
.Trust Company of New York, Agent,.Street, 

New York, N.Y. ^ . _ 

Order r orms 


The enclosed Order Form is not transferable, but entitles you, on or 

before., 19. ..to instruct.Trust Company of 

New York, Agent, either: 

(a) to purchase for your account the additional fractional in¬ 
terest required to make up one full share, bill you for its cost, 
consolidate the fractions and deliver to you a certificate for a 
full share, or 

(b) to sell your factional interest and send a check for the 
proceeds to you. 

For example, if you held fifteen shares of $10 par value Common Stock 

on the record date (., 19....), you are entitled to 15/50^ 

of a share as a stock dividend. You have the option of instructing the 
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Agent to purchase an additional 35/50ths of a share for you, which would 
then entitle you to one additional full share; or you can instruct the 
Agent to sell your i5/50ths of a share and send you a check for the pro¬ 
ceeds. 

To exercise either such right, you should mark an “X” in the appropri¬ 
ate box on the Order Form, sign it, and return it in the enclosed envelope 
to.T rust Company of New York. 

.Trust Company of New York, as Agent, will execute 

such Orders as soon as practicable, for the account of the individual stock¬ 
holders, at a price determined by the Agent in its discretion which will be 

based on the currently prevailing market price for . 

Company shares on the New York Stock Exchange. The value of the frac¬ 
tional interest will, of course, vary depending upon the market price of 
the stock at the time your Order is executed.Trust Com¬ 

pany of New York, as Agent, may match and offset purchase and sale 
Orders. No charge will be made to stockholders for performing these serv¬ 
ices. The Company has agreed to reimburse the Agent for these costs. 

Expiration of Order Forms—Void after., 19. . . . 

All shares held to cover fractional interests with respect to which 
..Trust Company of New York, Agent, does not receive com¬ 
pleted Order Forms from the holders thereof before the close of business 

on .. 19. ... will be sold in due course for the account of 

such holders, and the proceeds distributed to them. The order form will 

therefore become valueless after.,19.On., 

19... ., all unclaimed and all undeliverable proceeds of such sales will 
become the absolute property of the Company. 




PImm handle my fractional intoreat in a ibn of Common 
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Form840—Typical t( buy or tell” order form. 
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prives the stockholder of the opportunity to maintain his pro rata 
holding. 

3. Issuance of fractional share or scrip certificates . Under this 
method of handling fractional interests, the corporation issues scrip 


No. 


► MEASE MTBftN TIUS MLL VfTI KtUTTAHCE TO - 

_ Trust Ccnpaay »f New York 

Corporate Treat Mriaiee. , New York ,N.¥. 


in 

accordance wHti 

your instructions we have purchased for your account 


a fractional 

interest of 

y/ 50 ths of a share of Common Stock of C_ 


| ^_ _ __ _ 






AMOUNT DUE 



Plante roturn this BILL promptly In the 



enclosed envelope 




for the amount duo. Delivery ef the 



Slock Certificate will thereafter fellow. 


Form 843—Bill for fractional interest purchased . 


certificates of fractional share certificates to stockholders entitled 
thereto. They may obtain a full share certificate by presenting 
enough scrip certificates to aggregate a full share. A market is gen¬ 
erally created for the scrip. The corporation must determine, when 
it issues scrip, whether it will limit the time during which the scrip 
may be accumulated and presented for exchange for full shares. Such 
limitation will appear on the scrip certificate. Stock exchange regula¬ 
tions require that the certificates provide that the period within 
which they may be consolidated into full share certificates cannot 
exceed two years; that the period within which they may be con¬ 
verted into cash cannot exceed six years; and that the period within 
which they may be exercised at all cannot exceed six years. Since it is 
desired to get the scrip out of the way, a provision is often made that 
no dividends will be paid upon scrip and no voting power granted 
to it until the exchange is made. The treatment of the outstanding 
scrip at the expiration of the time limit also varies in practice. Some 
companies consider the unexchanged scrip dead. Others sell the stock 
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which they have been holding in reserve to cover the scrip and dis¬ 
tribute the funds thus realized among the holders of the remaining 
outstanding scrip, as and when the scrip is presented. 8 Form 844 
shows an example of a scrip certificate issued by a large corporation. 
It will be noted that the terms and conditions of the scrip issue are 
spelled out on the certificate itself. 

4. Accumulation of credits . Occasionally in cases in which the cor¬ 
poration has adopted a policy of paying dividends either in cash or 
stock at the option of the stockholder, fractional interests are handled 
under a plan that provides that an account be kept for each stock¬ 
holder who has elected to apply his cash dividends to the payment 
of stock. The account is credited with fractional interests to which 
the stockholder becomes entitled. A stock certificate is issued as soon 
as the accumulated fractional interests aggregate one full share. The 
stockholder receives no dividends or voting rights on his credits. Un¬ 
der this method there is no limitation on the time during which 
credits may be accumulated. Some of the companies using this plan 
permit the stockholders to purchase additional credits at any time in 
order to make up a full share. 

Records used in payment of stock dividend. Usually the pay¬ 
ment of a stock dividend is handled through the transfer agent. 
Typical records used by a transfer agent are described below. If the 
corporation distributes the dividend itself, it will use similar forms. 

The list of stockholders is prepared on a form somewhat different 
from that used for cash dividends. Typical records used for a stock 
dividend are shown in Forms 845 and 846. It will be noted that the 
first and last column headings in Form 846 are labeled, whereas 
those in Form 845 are not. Form 845 is ordinarily used as a report to 
the principal office of the corporation. A copy may be sent to the of¬ 
fice of record of the company in its state of incorporation, if the 
laws of that state require such a record, and if the principal place of 
business of the corporation is not in that state. Form 846 constitutes 
the original issue record of the transfer agent itself, and postings to 

8 For a full description of some of the methods of using scrip, see Waring, "Fractional 
Shares under Stock Dividend Declarations," 44 Harv. L. Rev. 404. 
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Form 844—Typical scrip certificate . 
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the stock ledgers are made directly from these sheets; a single sum¬ 
mary entry, the information for which is obtained from the sheets, is 
made from the transfer record. The spaces at the foot of each sheet 
are used to record the departmental checking of the issue and the 
mailing of the dividend. 



Form 845—Slock dividend record . 


Record of 10% Stock Dividend. 00681 wo * - 

Stock Dividend payable April 15, 1» _ to Stockholders of record at the close of business April 10, 19_ 
The shares represented by the certificates hereon described constitute an original issue. 



Form 846—Stock dividend record 9 transfer agent . 


It will be noted that these particular forms employ terminology 
that is used by some transfer departments, in that they provide for 
the issuance of certificates for even 100 shares, for “fractions,” and 
for “tenths.*' The “tenths'* refer to a stock dividend of 10 per cent. 
Had the dividend been for 20 per cent, this column would have been 
labeled “fifths/* The “C** in the column labeled “Certificate Num- 
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hers” refers to certificates for 100 full shares; "(FR)” refers to cer¬ 
tificates for less than 100 full shares; and “S” to scrip. 


FORMS OF DIVIDEND NOTICES 

Form 847—Notice of dividend on common stock having par value . 

The.Company 

. Street 

.City,. 

.Consecutive Common Dividend 

A dividend of 4 per cent ($2 a share) has been declared upon the com¬ 
mon stock of the par value of $50 a share of.Company, 

payable in cash on., 19.. . to stockholders of record 

at the close of business on.. 19.Checks will be 

mailed. 


Treasurer 

Dated.. 19. . . . 

Form 848—Notice of regular and extra dividend upon preferred 
stock . 

Dividend Notice 

.Corporation 

Cumulative Participating Preferred Stock 
At a meeting of the Board of Directors of the.Cor¬ 

poration, held this day, it was resolved that this Corporation declare and 

pay to the holders of its $.Cumulative Participating Preferred 

Stock of record at the close of business on.. 19. .. a 

dividend of One Dollar and Sixty-two and One-Half Cents ($1.6214) per 
share, being the regular quarterly dividend on said Preferred Stock, and 
also an extra dividend of Twelve and One-Half (12^) Cents per share, 
payable.,19. 


President 

Dated.,19_ 

Form 849—Notice of cash and stock dividend . 

The Board of Directors has today declared a dividend of Twenty-five 
(25*) Cents per share, payable in cash, and in addition, a dividend of two 
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and one-half (21/2%) per cent, payable in Common Stock, upon the Com¬ 
mon Stock of.Corporation, both payable. 

.. . 19...to holders of Common Stock of record at the close of busi¬ 
ness on.,19.Checks and stock and/or scrip certifi¬ 

cates will be mailed. 


Treasurer 


Form 850—Notice of declaration of cumulative dividends . 

.Corporation 

. Street, 

.City,. 

The Board of Directors, at their meeting held .. 

19. .. declared on the 7 Per Cent Cumulative First Preferred Stock of 

the Company, a dividend of $5.25 per share, payable.. 

19....» to stockholders of record at the close of business on. 

• • ■ •. 19 . 

In declaring the above dividend, the directors had in mind the cumu¬ 
lative dividend covering payments due on: 

.. 19. . . ., of $1.75 per share 

.. 19...., of $1.75 per share 

.,19-, of $1.75 per share 

The transfer books will not be closed. Checks will be mailed. 


Treasurer 


Form 851—Notice of election to subscribe to shares to extent of 
dividends payable . 

Date.. 19.... 

The.Trust Company of New York 

.Street 

New York City, New York 

Attention of Stock Transfer Department 

Gentlemen: 

Until otherwise directed in writing, the undersigned holder of Com¬ 
mon Stock, Class A, of.Corporation, hereby elects to 

subscribe to additional shares of Common Stock, Class A, to the extent 
of dividends receivable thereon, and hereby authorizes and requests you 
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to apply all such dividends to the purchase of additional shares of said 
stock at the price of $25 per share, and to issue nondividend-bearing scrip 
certificates for any fractional shares to which the undersigned may be en¬ 
titled. 


(Signature) 

This order must be signed by the party in whose name the stock stands, 
exactly as the name appears on the face of the stock. If it is signed by 
someone other than the stockholder, documentary evidence is required. 

Form 852—Notice of dividend, including notice to stockholders who 

have not exchanged stock . 

.Company 

Preferred Stock Dividend No. 

Common Stock Dividend No. 

There have been this day declared a dividend of.per cent on 

the preferred stock and a dividend of.Dollars per share on the 

common stock without par value, of this Company, payable Thursday, 
.. 19. .. ., to stockholders of record at the close of busi¬ 
ness Tuesday,. ,19. 

Those stockholders who have not exchanged, as of said record date, 
their certificates representing the former common stock of the par value 
of $100 per share, shall be deemed the owners of two shares without par 
value for each share of the par value of $100, for the purpose of the divi¬ 
dend on the common stock. 

Checks will be mailed to stockholders by the.Trust Com¬ 
pany of. 


Vice-President 


Secretary 

Dated.,19_ 

Form 853—Notice of increase in annual rate of dividends on com¬ 
mon stock, of declaration of additional dividend, payable in cash 
or common stock pursuant to such increase, and right to sub¬ 
scribe for additional common stock . 

To the Holders of Common Stock: 

Notice Is Hereby Given That the Board of Directors of the Corpora¬ 
tion, at a meeting held on.... 19__ adopted a resolu- 
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tion declaring the policy of the Corporation to place the common stock 
on a dividend basis of Ten ($10) Dollars per share per annum, payable 
Two ($2) Dollars quarterly in cash, and the remaining Two ($2) Dollars 
payable, at such times, quarterly, semi-annually, or annually, as the 
Board of Directors may from time to time determine, in cash or, at the 
option of the Corporation and subject to the approval by the stockholders 
of the Corporation of an increase in the authorized number of shares of 
common stock of the Corporation at a special meeting of stockholders to 

be held on., 19. . . in shares of common stock of the 

Corporation without par value taken at such valuation per share as the 
Board of Directors shall determine at the time each such dividend is de¬ 
clared. 

Notice Is Also Hereby Given That, pursuant to such policy and to 
resolutions adopted by the Board of Directors and Finance Committee of 

the Corporation, at meetings held on .. 19...., the 

Corporation declared the additional dividend of Two ($2) Dollars per 
share on the common stock of the Corporation in respect of the current 
fiscal year, to stockholders of record on.. 19. ..., pay¬ 
able on .. 19...., subject to approval by the stock¬ 

holders of the Corporation of such increase in the authorized number 
of shares of common stock of the Corporation, in shares of such common 
stock without par value taken at a valuation of One Hundred ($100) Dol¬ 
lars per share, or, in the event ol the failure of the stockholders to approve 
such increase, in cash. 

Notice Is Also Hereby Given That, at the same meeting, the Board 
also declared the regular quarterly cash dividend upon the common stock 

for the quarterly period commencing., 19...payable 

on. ,19 -, to stockholders of record on. 

••••>19 . 

Notice Is Also Hereby Given That, pursuant to resolutions adopted 
by the Board of Directors and Finance Committee of the Corporation at 
the meetings above mentioned, and subject to the approval by the stock¬ 
holders of the Corporation of such increase in the authorized number 
of shares of the common stock of the Corporation without par value 
above referred to, your Corporation offers to holders of record of its Com¬ 
mon Stock at the close of business on.,19__ the right 

to subscribe, on or before., 19...for one share of said 

common stock for each two shares held by such common stockholders (in¬ 
cluding in the number of shares held the number of shares to which such 
common stockholder is entitled upon payment of the additional dividend 
above mentioned), at the price of One Hundred and Seven Dollars and 
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Forty-nine Cents ($107.49) per share (which price includes the accrued 

regular quarterly cash dividend for the period from.. 

19. ...» to., 19. . . .). Payment of the full subscription 

price for said stock may be made at the time of subscription, or, at the 
option of the subscriber, may be made in two installments, the first to 
accompany the subscription and the second to be made on. 

-,19. 

The stock subscribed and paid for in full on or before. 

...19...will be dated as of.. 19... and will be 

entitled to share in all dividends on the common stock of the Corporation 
declared to holders of record after that date. The stock subscribed and 
paid for in installments will be issued on or as of.. 

19.. . ., and will be entitled to share in all dividends on the common stock 
of the Corporation declared to holders of record after that date. 

Subscribers electing to pay the subscription price in installments will 
be entitled to deduct One Dollar and Twenty-four Cents ($1.24) per share 
from the amount of the second installment, such deduction being an ad¬ 
justment in respect of the regular cash dividend accruing on one share of 

common stock for the quarterly period commencing.. 

19 . 

Subject to the approval by the stockholders of the Corporation of such 
increase in the authorized number of shares of common stock of the Cor¬ 
poration, there will be mailed on.. 19. ...» or on the 

earliest practicable date thereafter, to each holder of common stock of 
the Corporation of record at the close of business on.. 

19.. .., one or more subscription warrants specifying the number of 
shares of common stock to which the stockholder is entitled to subscribe. 
Subscription warrants will be issued only for full shares, but where a 
stockholder is entitled to subscribe for a fraction of a share, a fractional 
warrant will be issued. No subscription may be made on a fractional war¬ 
rant, but such fractional warrants with other fractional warrants aggre¬ 
gating in amount one or more full shares will be exchangeable for a 
subscription warrant or warrants for the aggregate number of full shares 
represented thereby. Fractional warrants desired by stockholders to com¬ 
plete full shares, or fractional warrants which stockholders desire to dis¬ 
pose of, must be bought or sold in the market, as the Corporation will not 
sell or purchase such fractional warrants. 

Subscription warrants must be returned to the principal office of 

.Trust Company,... (Street), . 

(City), . (State), on or before., 19,..by 

the respective stockholders or their assignees, accompanied by payment of 
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the first installment of the subscription price, amounting to Fifty-three 
Dollars and Seventy-five Cents ($53.75) per share, or, if full payment is 
made, then by payment of One Hundred and Seven Dollars and Forty- 
nine Cents ($107.49) per share, in New York funds. In case payment of 
the subscription price is made in installments, the second installment, 
amounting to Fifty-two Dollars and Fifty Cents ($52.50) per share [being 
one-half of the full subscription price less a deduction of One Dollar and 
Twenty-four Cents ($1.24)], the amount of the adjustment in respect of 
the regular cash dividend accruing on one share of common stock for the 

quarterly period commencing.. 19. . . must be paid 

at said office of said Trust Company on or before.. 

19.All checks must be certified and made payable to the order of 

.Corporation. On the back of the subscription warrant will 

be found two forms, one to be signed to exercise the subscription right, 
and the other a form of assignment. Holders of subscription warrants 
authorizing subscription for two or more shares may exchange such war¬ 
rants for other subscription warrants for lesser amounts but for the same 
aggregate number of shares. No subscription or assignment of subscription 
privilege will be recognized unless made on the forms furnished by the 
Corporation. 

Subscription receipts evidencing payment of the first installment of the 
subscription price will be issued upon payment of such installment. When 
the second installment is paid, the subscription receipts for the first in¬ 
stallment must be surrendered for cancellation, and stock certificates, or 
full-paid subscription receipts exchangeable for stock certificates on or 
after.. 19. . . ., will then be issued. In case the full sub¬ 

scription price is paid at the time of subscription, stock certificates, or 
fully paid subscription receipts exchangeable for stock certificates on or 
after.. 19. ..., will be issued at the time of payment. 

Form 854 — Letter to stockholders explaining passing of dividend • 

To the Stockholders of.Corporation: 

At a recent meeting of the Board of Directors of this corporation, a 
comprehensive study of the company’s past sales, present competitive posi¬ 
tion, and projected future development was presented. These reports 
show that our present capacity for production of “Star-Flite,” our leading 
consumer product, is inadequate to meet the estimated future demand for 
this product. The study recommended that our facilities for the produc¬ 
tion of this product be expanded in order to take advantage of the favor¬ 
able market. Inquiry concerning the availability of outside funds for 
financing this expansion showed interest rates so unfavorable that your 
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Board of Directors thought a substantial saving could be made if the 
expansion was financed with company funds. 

To obtain the large amount of money needed, as quickly as possible, 
your Board of Directors has decided to pass by the annual dividend usu¬ 
ally sent to you at this time, and to divert the money that would ordinarily 
be so used into the financing of this venture. 

We regret the necessity of this action, but we are sure that the use of 
the funds in our expansion plan will result in such large profits in future 
years that the temporary loss will more than be made up, and the final 
result will be to your advantage. 

We have taken this opportunity therefore, to acquaint you with our 
decision to start this expansion program, and to inform you of the reason 
for our decision. It is our sincere belief that you will benefit from this 
action. 

Very truly yours. 


, President 






MASTER INDEX 


Because of the inter-relationship of these four 
volumes dealing with the various duties of cor¬ 
porate secretaries, the contents have been indexed, 
cross-indexed, and classified in one Master Index, 
which may be found at the end of Volume IV. 

This Master Index enables the reader to locate all 
the information on any given item with a minimum 
of time and effort. 

The list of all the chapters by volume number in 
the front of each of the four volumes gives you a 
bird’s eye view of the scope of each volume and of 
the entire Corporate Secretary’s Encyclopedia. 


END OF VOL III 
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